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RUDOLF VON JHERING 


AND 


BERNHARD WINDSCHEID. 


HE closing half of the year 1892 has witnessed the 
passing away of the two most conspicuous civilians 


of modern Germany, and consequently of Europe, and of 
the world—Jhering and Windscheid. I crave permission to 
devote a few pages of pious recollection to these two 
illustrious men. 

Rupotr JHERING, raised to the nobility in 1872 by the 
Emperor of Austria, was born in 1818 on the shores of the 
North Sea, in the town of Aurich then in the kingdom of 
Hanover, now in Prussia. He came of an old Frisian family, 
many members of which have distinguished themselves in 
the service of the Church and of the State. It is scarcely a 
quarter of a century since his name became familiar to the 
learned public of Europe and America, and even of the other 
continents, thanks chiefly to a weighty little book, entitled 
“The Struggle for Right,” which has been translated into 
nearly all the European languages, and into Japanese. But 
he had long before then acquired a distinct reputation 
among jurists on account of a work of the highest order— 
viz., “Spirit of the Roman Law,” of which the first volume 
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appeared in 1852. Jhering was then thirty-four years of | 
age, and had already published a remarkable inaugural disser- — [ 
tation “ De hereditate possidente ” (Berlin, 1842), as well as 
ingenious researches into the Roman law doctrine of heveditas 
jacens, the relations between the legal remedies for the 
protection of property, of possession bond fide, and of real 
rights respectively, and the principles involved in the maxim 
Cujus periculum est, ejus et commodum esse debet (Abhand- | 
lungen aus dem réimischen Rechte, Leipzig, 1844). He had 
also written, lastly, a little collection of legal problems 
intended for students of law, entitled Civilrechtsfille ohne 
Entscheidungen (“ Legal Questions without Decisions,” Leip- 
zig, 1847), which has been several times re-edited since then © 
(Sth edition, Jena, 1885), and out of which has grown another 
very popular collection, Die Jurisprudenz des tdglichen ~ 
Lebens (“The Jurisprudence of Everyday Life,” 7th edition, 7 
Jena, 1889). 4 

In 1852 Jhering became professor at Giessen,having begun 
his career as “ Privat-Docent” at Berlin, and afterwards been J 
a professor at Basle, and at Kiel (1849). The first volume 7 
of the “ Spirit of the Roman Law” placed him at once above 
all contemporary rivals. It created, no doubt, some keenness 
of feeling and dissatisfaction among the experts of the purely 
historical school. Rudorff referred to it with a tone of con- 
tempt in the preface to his “ History of Roman Law,” and 
Jhering retorted rather hotly. But the very criticisms which 
it evoked only served to contribute to its fame. New volumes 
followed, and the work was completed in four volumes in 
1863. The ‘Spirit of the Roman Law” is Jhering’s chief 
work ; one may say it is the work of his whole life. It has 
gone through five successive German editions, revised, 
augmented, and improved down to 1891. The complete 
title is Geist des rémischen Rechts auf den verschiedenen 
Stufen seiner Entwickelung (“Spirit of the Roman Law 
at the different Stages of its Development”). The first 
volume is dedicated to the memory of Puchta. It 
is one of the books which mark an epoch in the history of 
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science. It has been translated into Italian, and has had the 
good fortune also to find an enthusiastic and devoted French 
interpreter in the person of a Belgian magistrate, Mons. O. 
de Meulenaere, at present counsellor in the Court of Appeal at 
Ghent. The first French edition was published at Paris in 
1875, and the third from 1886 to 1888, corresponding thus 
to the fourth German edition, The French translation has 
in its turn been translated into several languages, Portuguese, 
Spanish, Japanese. 

It is probably not necessary for me to introduce 
the “Geist” to the readers of the Juridical Review. Let 
me content myself with reminding them that, after a 
masterly introduction, showing the importance of Roman law 
for modern law, and fixing the method for the history of 
law, the author examines first the origins of Roman law, and 
afterwards its system, in the light of philology and history, 
and aided by an admirable insight, and a prodigious know- 
ledge of details, which was with him combined with the 
widest and most comprehensive views of the subject as a 
whole. He notes the characteristic features of the system 
generally, displayed in its fundamental tendencies, and in its 
technique, and then proceeds to study it in the different 
branches which make up ancient private law. But at this 
point, at the commencement of the second part, entitled 
“The Rules of Ancient Private Law,” the work is interrupted. 
A part of what should have been Volume V. appeared under 
a special title in 1877 and the following years. I shall refer 
to it later. In 1856, Jhering, in concert with the eminent 
German lawyer Gerber, established the Jahrbiicher fir die 
Dogmatik des heutigen rémischen und deutschen Privatrechts 
(Annual for the dogmatic study of modern Roman and 
German Private Law). In this Review he published a con- 
siderable number of articles, among which I may mention 
that on the doctrine of risk in sale, which was translated by 
Serafini into Italian, that on culpa in contract, those on the 
basis of the legal remedies for protecting simple possession 
which were separately published in 1868 and 1869, and 
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have been translated into French and Italian, those on the 
reflex effects on third parties of legal transactions in which 
they were not participant, on the passive effects of legal 
rights, and on the actio wyjurarum. This last has been 
translated into French. All the articles by him which 
appeared in the Jahrbiicher have been collected in three 
volumes published from 1881 to 1886. 

During his professoriate at Giessen, and also at subse- 
quent periods, Jhering was called upon to give legal opinions 
on several important questions, among others on the ques- 
tion of the fortifications of the city of Basle, which was con- 
nected with the separation effected in 1833 of the ancient 
canton of Basle into two demi-cantons, Basel-Stadt and 
Basel-Landschaft. Jhering’s opinion was published in 1862. 
He was further consulted in a celebrated case, in which the 
eminent Professor Goldschmidt also delivered an opinion, 
concerning a proposed line of railway in Tuscany, involving 
several difficult questions in the law of obligations (Der 
Lnucca-Pistoia Actienstreit, ein Beitrag zu mehreren Fragen 
des Obligationenrechts, 1867). I may also mention an 
opinion of a later period, which is very valuable, on the 
theory of what interest is required as the condition of 
the existence of an obligation. It was pronounced in 
1878 in a case relating to the construction of a Swiss 
railway (Giiubahn), against the Central Company. This 
opinion was reprinted in the collection mentioned above. 
At Giessen also, in 1867, Jhering published a study upon 
culpa (Das Schuldmoment im rénmuaschen Privatrecht), which 
has been translated into French. Jhering spent sixteen 
years at the University of Giessen. He quitted it in 1868 
for Vienna. But he did not prolong more than four years 
his stay in the brilliant capital of Austria. In 1872 he 
accepted a chair at Géttingen to which he remained faithful 
to the last, despite the brilliant offers which came to him 
from Berlin, from Leipzig, and from Heidelberg. 

It was at Vienna that he composed and published the 
“Struggle for Right” (Der Kampf ums Recht)—a book small 
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in size, but eloquent and incisive, which has gone through ten 
German editions, and been translated, as above-mentioned, into 
many languages. There are two English translations, one of 
which appeared at Chicago, and the other in London. The 
“Struggle for Right” was the outcome of a discussion which 
took place at the Juridical Society of Vienna. It throws much 
light on Jhering from the moral point of view. The learned 
jurisconsult declares, in the preface to the 9th edition, that “his 
desire was to arouse in men’s minds the moral disposition 
which ought to constitute the supreme force of law, to wit 
the firm and courageous manifestation of the sentiment of 
right and wrong.” His fundamental idea coincides with that 
expressed by Kant in his “ Metaphysical Principles of the 
Doctrine of Virtue” (Metaphysische Anfangsgriinde der 
Tugendlehre) when he lays down the maxim, “ Do not allow 
your right to be trampled with impunity under foot,” and 
when he says, “He who crawls like a worm ought not to 
complain if he is trampled under foot.” This idea, says 
Jhering, is written and expressed in a thousand forms in 
the hearts of all the individuals and all the peoples which 
have true energy of character. The “Struggle for Right” 
inspired the excellent novel entitled “ A Struggle for Right” 
(Ein Kampf ums Recht, 1882) by Karl Emil Franzos, an 
eminent Austrian romance writer. 

To Jhering’s Géttingen period belong, besides the later 
editions of the “ Spirit,” and new editions of various writings, 
a number of articles and studies such as the collected essays 
(Gesammelte Aufsdtze) of which I have already spoken, and 
miscellaneous writings (Vermischte Schriften, 1879), and 
in addition two works of great importance. Of these the 
first is “The Aim in Law” (Der Zweck im Recht) which 
appeared in three volumes from 1877 to 1883, and in a 2nd 
edition, from 1884 to 1886. It is in a certain sense the 
continuation of the “Spirit.” Jhering treats in this book, in 
a way no less profound than ingenious, a crowd of questions 
appertaining to the most different domains. One of the 
studies in it on the subject of “ Tips” (Das Trinkgeld, 1882), 
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he afterwards published separately. The second of Jhering’s 
principal works of this period is a masterly study on “ Animus 
possidendi” (Der Besitzwille, 1889). 

Between the “Zweck im Recht” and “Der Besitz- 
wille,” falls a publication of a very different class. In his 
preface to it Jhering says that, after |having finished the 
“ Zweck,” he thinks he has earned the*right to refresh him- 
self by a work of a less serious nature. An excellent writer, 
handling language like a master, possessed of humour, and 
perceiving quickly the comic and ridiculous side of things, he 
had, during his professoriate at Giessen contributed to a legal 
journal under the veil of anonymity a number of letters on 
certain foibles of contemporary civilians. They were couched 
in a playful form and were sometimes a little severe. At 
Vienna he had published, under his own name, also in a 
Review, “Chats by a Civilian.” He combined these two 
series, adding a few new pieces, in a pretty volume which he 
styled “Jest and Earnest in Jurisprudence” (Sherz und 
Ernst in der Jurisprudenz, 1884). It had a great success ; 
the 4th edition appeared in 1891. 

Such are the principal writings of Jhering; such was the 
writer. Few words will suttice to tell what the man was. I 
can only repeat what I wrote in the “ Journal de Geneve,” two 
months before his death :— 

“Rudolph von Jhering is certainly of all the jurists, not 
only of Germany, but of any country, the one whose fame 
is the most widely spread among both jurists and the literary 
public in general. A philosopher and historian, a thinker of 
rare elevation of view, a charming humorist, he has known 
how to breathe a new life into juridical science. He exer- 
cises upon it an influence comparable to that formerly pos- 
sessed by Savigny, as well by his eminently suggestive and 
fruitful studies, based upon a profound and_ penetrating 
erudition, as by his pitiless criticism, net certainly of Roman 
law, but of its more clumsy interpreters. Everywhere in his 
writings is combined the most acute practical sense with 
the most comprehensive and elevated thought,—power of 
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reasoning with happy originality of expression. It is work 
which constitutes the centre and unity of his beautiful career. 
His relaxation was found in the noble pleasures of art.” 

Jhering was, as a matter of fact, a consummate musician. 
In his bright and cheerful study, on the ground floor of 
his charming house at Gottingen, opening by a French 
window on to a grassy park, lay a book where during 
many years his visitors—and they were numerous—were 
in the habit of inscribing their names, and sometimes a 
few affectionate words: artists and musicians especially 
occupy a considerable space in it. Endowed with a vigorous 
constitution which seemed to promise him long years still 
of life and health, Jhering always worked hard, and that 
up to the end. I had the privilege in the month of June of 
last year to pass with him at Géttingen three days, which I 
shall never forget. He showed me voluminous note-hooks, 
and spoke to me with the most lovable frankness about 
various works which he still wished to finish. He wished to 
continue and develop the “ Zweck im Recht,” and at the 
same time the “Spirit of the Roman Law.” He was pre- 
paring great historical works, in which he wished to narrate 
to some extent the pre-Roman history of Roman law, and to 
study the great civilisations of Asia, and that of Egypt. But 
alas! Jacent opera interrupta. 

At the time I was writing the lines transcribed above, 
an interesting ceremonial was in preparation. From all 
points of Europe, and doubtless from other parts of 
the world also, the friends, pupils, and admirers of the 
great civilian were about to bear witness to their respect 
and affection on the occasion of the fiftieth anniversary 
of his graduation as doctor. He had declined any kind 
of academic and official ceremony. At the exact time of 
his jubilee, in the early days of August, accompanied by his 
family, he had retired to the country, to the well-known 
district of Wilhelmshéhe, not far from Cassel. He feared— 
or rather his noble-hearted and watchful wife, and their affec- 
tionate children, feared for him—the consequences of fatigue 





THE JURIDICAL REVIEW. 


and emotion. He wrote to me on the Ist of August from 
Gottingen: “I am leaving in a few hours for Wilhelmshohe, 
unfortunately not in the state of health I could wish. | 
shall have to spend in bed the greater part of each day.” 
Three weeks later, in returning thanks, in feeling terms by a 
circular letter, to those of his friends who had shown their 
interest in him on the occasion of his jubilee, he added: 
“T reserve myself the hope of giving a special expression to 
my gratitude if strength permits, when my health is restored.” 

God decided otherwise. His health was not restored. A 
few days after, on the 17th September, he breathed his last. 

Jhering was a jurist in the most elevated acceptation of 
the word, according to the Roman definition’ of jurisprudence 
“rerum divinarum et humanarum notitia,”’ extending his 
interest to everything, and applying himself to throw light 
upon the entire domain of human relations. Windscheid, 
the other subject of my notice, was a civilian in the strictest 
sense of the word, and the greatest authority among modern 
civilians. I use the term in the sense attached to it in 
Germany of an expounder of the doctrines contained in the 
Pandects. I do not, however, forget that Windscheid was 
also a lawyer learned in the Code Napoléon and the French 
civil law. He was, in fact, a native of Rhenish Prussia, which 
is still governed by the Code Napoléon, and it was this law 
which he had to deal with at the time when he was engaged 
in practice. He has also written upon French law, and these 
circumstances cannot but have exercised the most favourable 
influence on the devoted service which he paid to the Roman 
law. Windscheid’s field of action seems at first sight less 
vast than that of Jhering. But he has laboured it profoundly 
with marvellous talent and admirable conscientiousness, and 
one may say that he has enlarged and extended it as much 
as possible on every side. 


BERNHARD WINDSCHEID was born at Diisseldorf in 1817. 
His father was a government official. After pursuing his studies 
at Bonn and Berlin he began very young to initiate himself 
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into practice at the district court (Landsgericht) of his native 
town. In 1840 he established himself as a Privat-Docent at 
the University of Bonn, where he taught Roman law and 
French law. Made an extraordinary professor at thirty, he 
was summoned to Basle and taught like Jhering and a number 
of other German masters in that old and honourable Swiss 
university. He remained there five years, removed thence to 
Greifswald in 1852, and thence in 1857 to Munich, where he 
lectured for fourteen years. In August, 1870, I paid a visit 
at Heidelberg to the illustrious Vangerow, then reputed in 
Germany and elsewhere as the greatest master of the Pandects. 
He was at that time seriously ill, and expressed to me his 
confidence that his illness and disappearance from the scene 
would not impair the School of Jurisprudence to which he 
had devoted thirty years of intense activity. “In fact,” he 
said to me, with touching serenity, “I have succeeded in 
getting Windscheid invited to come as my assistant and 
possibly my successor. I have needed to overcome the 
scruples of his delicacy, as well as to invoke the excessive 
indulgence of my colleagues to bring it about, but now at least 
I know that the course of lectures on the Pandects will not 
fall off.” A few weeks after, Vangerow died. Windscheid 
succeeded him. However, his stay at Heidelberg was not of 
long duration. I am not sure if he obtained there the success 
he might reasonably have expected, or if he always felt himself 
entirely at home. Be that as it may, he exchanged Heidel- 
berg for Leipzig in 1874. He was offered chairs at Strasburg, 
Vienna, and Berlin successively. He refused them, and died 
at Leipzig on the 24th of last October, at the very time of 
the commencement of his winter course of lectures. The 
celebrated Saxon University owes not a little of its present 
prosperity to Windscheid. 

Windscheid’s life was entirely devoted to study. His 
lectures were his main business. He was a member, how- 
ever, of the commission for preparing a draft Civil Code for 
Germany, a commission composed of jurists of great merit, 
and most of them in practice. Their remarkable work has 
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been in Germany the object of criticisms, which I cannot 
help regarding as excessively severe. In his more recent 
lectures on the Pandects Windscheid dealt with the draft 
code in the preparation of which he had thus taken part. 

His literary activity, as I have said, is connected directly 
with his lecturing. As early as the year 1847, he published 
a study in French law, Zur Lehre des Code Napoléon von 
der Ungiiltigkeit der Rechtsgeschiifte (“The Doctrine of the 
Code Napoléon in regard to the Invalidity of Legal Transac- 
tions”). When professor at Basle, he brought out a celebrated 
treatise, “ Die Lehre von der Voraussetzung,” 1850 (on “ Pre- 
sumptions”), and during his professoriate at Greifswald ap- 
peared Die Actio des rémischen Civilrechts vom Standpunkte 
des heutigen Rechts, 1856 (“The Roman Law Action from the 
Standpoint of Modern Law”), and a year later a reply to the 
criticism of this work by Muther, who was then commencing 
his career as a professor at Kénigsberg, Die Actio, Abwehr 
gegen Dr. Theodor Muther, 1857 (“The Action, a Defence 
against Dr. Theodor Muther”). Finally at Munich he gave 
to the press the first edition of his Lehrbuch der Pandekten, 
which subsequently, in its successive editions, numerous for 
a work of the kind, formed the master-work of his life. The 
text-book of the Pandects saw the light from 1862 to 1870. 
The sixth edition came out in 1887, and I am not sure if it 
is the last. This excellent work gained for Windscheid a 
preponderating authority in the theory, and even perhaps 
more, in the practice of law in Germany. It includes the most 
recent reforms of imperial German Civil Law. He refers to, 
and in few words disposes of, innumerable controversies. 
He never loses sight of the necessities of practice. Case 
law is always most carefully cited, as is also the bibliography 
of the subject of which he gives a singularly copious selection. 
At the same time he confines himself to modern literature, 
that is to say, he excludes those books the titles of which are 
given in Gliick’s “ Pandects.” The most delicate concep- 
tions of private law are analysed with great legal acumen. 
One characteristic feature deserves special notice. Wind- 
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scheid has displayed great skill in rendering into German 
a number of technical terms of Roman law. It is, however, 
open to question if this “nationalisation” of a technical 
language is a thing of much practical utility. Windscheid’s 
“ Pandects,” in fine, is, I think, the best of the recent treatises 
of this kind, which take up the whole subject of Roman law 
regarded as law still in force. The work which in merit 
most nearly approaches it is perhaps that of Dernbure. 
Bekker’s “‘ Pandects,” so remarkable for subtlety of reason- 
ing and distinguished originality of thought, do not aim, 
it would seem, at the kind of general popularity which is 
the lot of Windscheid’s work. 

Of the minor works belonging to the latter period of 
Windscheid’s life, I only mention his short treatise upon “ Will 
and its Expression” (Wille wid Willenserklirung, 1878), 
and that upon “Illegal Gains” (Ungerechtfertigte Bere- 
icherung) of the same year. Windscheid was one of the 
conductors of two legal Reviews of high reputation, the 
Archi fiir civilistische Praxis, and the Kritische Viertel- 
jakrsschrift fiir Gesetzgebung und Rechtswissenschaft. 

In the great undertaking of the Systematisches Hand- 
buch der Deutschen Rechtswissenschaft, conceived and 
conducted by Binding, Windscheid undertook to bring out, 
in three volumes, a System des Deutschen Civilrechts, 
while Jhering had accepted the task of composing a “ History 
of Roman Law.” 

I shall not seek to draw a parallel between Jhering and 
Windscheid. I may, however, bring out the fact that in 
dignity and noble simplicity their characters present more 
than one point of likeness, the chief of which is absolute 
devotion to science. Their literary activity has also certain 
natural points of contact. But the differences are more pro- 
minent. I am not aware if they had any personal acquaint- 
ance more intimate than such as is inevitable from the fact 
of being fellow-professors, though in different universities. 
I notice that Windscheid frequently quotes Jhering, and 
with approval. In appearance and manners, they had little 
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resemblance. Jhering was of an eminently social nature. 
He was, without any pretension to elegance, a man of the 
world, sparkling with wit, full of impulsive humour, a gay 
and lively companion, and abounding besides in amiability. 
One sees all these features very clearly in his last photograph. 
Windscheid, whom I had the honour to meet only once or 
twice, was, if I am not mistaken, more reserved and less easy 
to approach. 

Jhering was the glory of the law faculty of Gottingen, 
as Windscheid was the glory and chief attraction of that of 
Leipzig. For each of these honourable schools of learning, 
their death is a great misfortune. But one may hope that 
they will find successors worthy to fill their places. 


ALPHONSE RIVIER. 





THE BISHOP OF LINCOLN’S CASE. 


rr ARY human nature does not usually bestow much 
thought upon dangers that have been escaped, how- 
ever narrowly. The majority of the passengers in a train, 
if informed at the close of their journey that but for the 
presence of mind of the driver, they might at a eertain point 
have had a terrible collision, just remark that they feel very 
thankful, but that a miss is as good as a mile, and pass on to 
their respective duties or pleasures of the day. It is some- 
what the same as regards great perils in social or political life. 
The proceedings which culminated in the Bishop of Lincoln’s 
case, might have led to a serious conflict between the authori- 
ties of the Church and State in England. As a matter of 
fact such conflict has not arisen. There may be a sort of 
ground-swell resembling the close of a storm, but in all 
probability even this disturbance is likely to subside. 
Singularly enough, the authority of each of the Courts 
concerned has been a matter of dispute, and that to such 
a degree as in some measure to influence the proceedings. 
Concerning the Archbishop’s Court the question arose, whether 
the Primate ought not, in trying a bishop, to summon all 
his com-provincial bishops. This point was tried before 
the Judicial Committee of the Privy Council, and separately 
before the Archbishop. Both Courts, though by different 
roads, arrived at the same conclusion. Both decided that 
the Court, as constituted by the Archbishop, had jurisdiction 
in the case. The hearing at Westminster was in July and 
August, 1888, the Bishop of Lincoln not appearing; the 
other hearing took place on 12th February, 1889, when the 
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Bishop of Lincoln did appear, though under protest, *‘ before 
the Archbishop at Lambeth, with whom were sitting as 
assessors the Bishops of London, Winchester, Oxford, and 
Salisbury, and Sir J. P. Deane, Vicar-General.” It must here 
be remarked that we do not understand these decisions, while 
affirming the competency of the Court just named, to deny 
that the Archbishop might summon a bishop of his province 
before the larger Court of the bishops assembled in Convoca- 
tion. It is conceivable that some difference would be felt be- 
tween the present case of “ Read v. The Bishop of Lincoln,” 
and a case which might involve deposition of a bishop from 
his office. Here the petitioners merely ask for an inhibition 
against certain acts of ritual, which they believe to be 
unlawful. But the most that they expected was that, if 
the acts were pronounced to be of this character, the Courts 
would order the Bishop of Lincoln to refrain from repetition ; 
and that he would undoubtedly obey. 

The sentiments felt towards the Judicial Committee of 
the Privy Council, however, do in some quarters go much 
further than those entertained against the Courts of the 
Archbishop. It has been urged against the Judicial Com- 
mittee, that it was hastily and unthinkingly substituted for 
the ancient Court of Delegates, a Court which, if not in prac- 
tice always thoroughly ecclesiastical, was at least capable of 
being made such. It is said that Lord Brougham, when 
Chancellor, got this alteration made without, however, him- 
self intending to render it so sweeping as it became. The 
“Greville Memoirs” lend some support to at ‘east a part 
of this contention. Greville writes as follows concerning the 
Bill :—*“ It is a very bungling piece of work, and one which 
Lord Lansdowne ought not to consent to, the object evidently 
being to make a Court of which Brougham shall be at the 
head; and to transfer to it much of the authority of the 
Crown, Parliament, and Privy Council, all from his ambitious 
and insatiable desire of personal aggrandisement. . . . This 
is the way Brougham goes to work. He resolves to alter, 
he does not condescend to communicate with the Privy 
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Council, or to consult those who are conversant with its 
practice, or who have been in the habit of administering 
justice there ; he has not time to think of it himself; he 
tosses to one of his numerous employés (for he has people 
without end working for him) his rough notion, and tells him 
to put it into shape ; the satellite goes to work, always keep- 
ing in view the increase of the dignity, authority, and 
patronage of the Chancellor, and careless of the Council, the 
king, and the usages of the constitution. . . . Brougham has 
smuggled his Privy Council Bill through the House of Lords 
without the shghtest notice or remark.” (a) 

So completely did Bishop King, the defendant in this 
case, sympathise with these views, that he declined to appear 
before the Judicial Committee, either in person or through 
counsel. 

Let us now, however, turn to the points decided in the 
Archbishop’s Court. We pass by the contention of the bishop 
that the rubrics do not apply to bishops, but only to the 
subordinate orders of clergy, which was at once over-ruled, 
the Bishop of Salisbury alone dissenting. The specific 
charges were—(1) That two lighted candles, not required 
for giving light, were placed on the communion table 
throughout the service; (2) that the sacramental wine was 
mixed with water, and so administered to the communicants ; 
(3) that the bishop stood on the west side of the communion 
table when he ought to have been on the north side, and 
thereby rendered the manual acts invisible to the communi- 
cants; (4) that the hymn Agnus Dei was said, or sung, 
immediately after the Prayer of Consecration ; (5) that the 
Sign of the Cross was made during the Absolution and 





(a) “Greville Memoirs,” dates 3rd January, 1833, 13th March, and 2nd May, 
Vol. IL, pp. 342, 365, 370. It may well be marvelled at, that the bishops in the 
House of Lords allowed this change to be made without even a protest. But the 
truth is that at that time the English bishops were politically cowed, and all but 
silenced. In some towns they could hardly appear, without risk of personal 
insult ; and the Premier, Earl Grey, had warned them to put their houses in 
order. At Bristol the Bishop’s Palace had been burnt to the ground in the Riots 
of 1832. 
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Benediction; (6) that ablutions of the Paten and Chalice 
were made by pouring of water and wine as part of the 
service. The promoters maintained that the rubrics must 
be construed strictly, as Acts of Parliament are, and that the | 
Court is not concerned with motives; that it is a general 
canon of construction that what is not stated to be per- [ 
mitted is prohibited ; and that the rubrics are in themselves 
sufficient guides. In support of these principles they 
appealed to certain previous ecclesiastical suits, which had 
gone before the Privy Council; as Faulkner v. Lichfield ; 
Westerton v. Inddell; Martin v. Mackonochie; Hebbert v. 
Purchas. They further urged that the particular charges 
had (all but one) been already held to be illegal, and that 
these decisions were binding on the Court. : 
On the other hand, the respondent asserted that the 7 
Prayer Book contemplates, in addition to its own rubrics, an 7 
existing body of knowledge, and refers to extraneous / 
authority. They denied the proposition that “omission | 
implies prohibition,” referring, by way of illustration, to 
flowers on the Communion table, the existence of the 
Credence table, and of elaborate cloths on the Communion 
table. They further urged that the construction of the 
rubrics was a matter to be determined by pastoral authority, | 
and they firmly maintained that the Court may reconsider 
questions upon which, though previously decided, fresh 
knowledge is now available: As the Scots lawyers say, 
res noviter veniens ad notitiam. For the legality of the 
light, they brought much evidence of usage; and for 
the mixed Chalice almost overwhelming evidence. They 
maintained that the order concerning the position of 
the respondent at certain points of the service was 
simply intended to mean that these acts should be done 
coram populo, then and there; and not in the vestry, 
or later on in the service. Even the Judicial Committee 
had modified its decision in this respect, as may be seen 
by a comparison of Ridsdale v. Clifton with Hebbert 
v. Purchas. They urged that the hymn Agnus Dei could 
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not be illegal, as it is used later in the service; and 
that many hymns and collects, not absolutely authorised, 
are thus used. They defended the making the sign of the 
Cross, it being nowhere prohibited ; and the ablutions they 
contended were not a ceremony, but simply a scrupulous 
compliance with the directions of the rubric. In his reply 
for the promoters, Sir Horace Davey traversed every one of 
the positions of his opponents, specially demurring to the 
first Prayer Book of Edward VI. being considered as an 
authority on a par with the second. He also represented 
the bishop’s counsel as virtually denying the decisions of the 
Court of law. : 

In its decision (21st November, 1890), the Archbishop’s 
Court was unanimous, except on one point. On that one 
point there was one dissentient. They intimated in the first 
place, on the authority of Lord Cairns in the Ridsdale case, 
that they did not feel themselves precluded from reconsidering 
former decisions in the light of new argument and knowledge. 
As regards the particular questions raised for decision :— 
(1.) The Court held that the mixed Chalice had been 
sanctioned from the most remote antiquity, both in the 
Kast and in the West; that it was customary long before 
devout imaginations had attached symbolical meanings to 
the usage ; that wine, though mixed with water, is constantly 
found to be still called wine, the wine being the dominant 
part. The Court therefore held that, though the mixing, as 
part of the service, is against the law of the Church, there is 
no valid objection to the use of a cup mixed beforehand; and 
that (2.) the ministering such a Chalice was covered by this 
permission. (3.) The Court held that the ablutions would 
perhaps be most correctly carried out at the Credence ; but 
that the minister who chooses to perform the ablutions at the 
Communion Table, after the service is ended and the 
Benediction given, is in nowise subject to penal conse- 
quences. (4.) The question of the Eastward position in the 
first part of the Communion service is admitted to have 
been much complicated by the alteration in the position 

VOL. V.—NO. 1. Cc 





18 THE JURIDICAL REVIEW. 


of the Holy Table, which seems to have stood lengthwise and 
in the body of the church or chancel during the reigns 
of Edward VI. and Elizabeth, though not (for the most part) 
in cathedrals or colleges. Andrewes and Laud modified the 
practice, and it was shown, by reference to books on ritual 
and many pictures, that by degrees what is called the East- 
ward position had come to be tolerated during the latter 
part of the seventeenth and during the eighteenth century. 
The Court is not prepared to allow that the position is 
inseparably connected with any view of a sacrificial char- 
acter in the Holy Eucharist. (5.) The Court held that, on 
the point of breaking the Bread before the people, the Lord 
Bishop of Lincoln had “mistaken the true interpretation 
of the order of the Holy Communion in this particular; and 
that the manual acts must be performed in such wise as to 
he visible to the communicants properly placed.” (6.) The 
singing of the Hymn Agnus Dei was, on the ground of some 
elaborate enquiries, decided not to be an illegal addition to 
the service. (7.) The Lights seem to have been a point 


respecting which there has been considerable variety of | 


usage. They had gone out of use by the end of the reign 
of Queen Elizabeth; but in the reign of James I. they are 
found in the chapels of the King, the Prince of Wales, and 


Bishop Andrewes. They appear in prints, as at the corona- 4 
tion of William the Third, and the thanksgiving of Queen | 


Anne, and the Court did not find sufficient warrant for 


declaring that they are unlawful if lit before the service | 


begins and left alight until after it ends. (8 and 9.) The 
use of the Sign of the Cross, in giving the Absolution and 


Final Benediction, was condemned as being not sufficiently | 


vouched by prescription or other authority. The Court con- 
cluded by censure of the practice of hiring persons for the 
purpose of espial in these matters. It blamed those who 
give and those who take offence unadvisedly in all these 
matters. It added that many things which are lawful, are, 
nevertheless, not expedient. 

This judgment of the Archbishop’s Court was, after 
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great argument, affirmed, and the appeal dismissed, by the 
Judicial Committee on 2nd August, 1892.(a) 

This result is certainly a great compliment to the judicial 
character of the present Primate of all England. This is 
more clearly seen when we come to consider the language and 
the general mental attitude of the Judicial Committee in this 
important case. During the pleadings, their Lordships, find- 
ing that the Bishop of Lincoln was unrepresented, thought it 
their duty to interrupt the counsel again and again (it is said 
on an average once a minute), and allowed the like liberty to 
the Episcopal Assessors. 

The Court, at the very outset of its judgment, entirely 
justified the conduct of the Archbishop in referring to ancient 
authors, to works on history and theology, and to pictures 
and engravings. The Court showed that a similar course 
had been followed in the trial of Warren Hastings, and in 
the famous case of Katherine’s Hospital, adjudicated by Lord 
Hale. Further, the Court, partly relying on the Ridsdale 
case, laid down that it is allowable for a Supreme Court, 
not merely to reverse a previous decision on the ground of 
fresh evidence, but also on the ground that the reasons for a 
previous decision now appear to be unsatisfactory. It is, of 
course, difficult to distinguish completely between fact and 
inference, when a Court is dealing with such refined and 
complicated and intensely human relations as are presented 
by an ecclesiastical appeal in the Privy Council. But the 
claim may be said to be, in the strictest sense, to a right of 
review of previous decisions. It may be remarked, in pas- 
sing, that the claim for this liberty was urged during the 
pleadings with special energy by the Lord Chancellor and 
by Lord Esher. 

The Court entirely supported the Archbishop on the 
subject of the mixed Chalice, and cited a passage from 





(a) The judges on the Committee were Lord Halsbury, L.C., Lord Hobhouse, 
Lord Esher, M.R.; Lords Herschell, Hannen, and Shand, and Sir Richard 
Couch; with the Bishops of Chichester, St. David’s, and Lichfield sitting as 
assessors, 
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Plutarch to the effect that wine, though mingled with water, 
is still called wine; observing at the same time that the 
Gospel narrative does not use the word wine, but cup 
(xornpov). They again entirely accepted the Archbishap’s 
view concerning the Ablutions, refusing to regard this | 
practice as an additional and unlawful ceremony. The | 
Court further agree, with the Primate, that the argu- | 
ment against the usage of the Agnus Dei would prove too | 
much ; seeing that it would lead to the condemnation of all | 
hymns as illegal. The Court further referred to a book of : 
hymns and songs of the Church by “ Wither,” licensed [ 
successively by James I. and Charles I. This book referred | 
specially to the singing during the Administration of Holy 
Communion. 
The Court also supported at length the Archbishop’s view | 
respecting the Eastward position of the Celebrant. : 
On the question of the Lighted Candles, the Judicial | 
Committee absolved the Bishop of Lincoln, but apparently | 
on grounds somewhat differing from those on which the 2 
Archbishop had based his decision. The Judicial Committee | 
appears to hold that if a Bishop, visiting one of his churches | 
with a view to Administration of the Holy Communion, | 
should find the two candles already lit, he would have no 
right to order that they should be extinguished. All that he 
could do apparently, would be to express his own particular | 
disapprobation of the practice, and to decline to act as 
Celebrant. The Court, as we have intimated, “ will humbly 
advise Her Majesty that this appeal should be dismissed.” 
On a survey of the whole case the following appear 
to be the salient points of the result. Technically, neither 
side can claim a victory. The promoters obtained a decision 
from the Archbishop to the effect that the manual acts in 
consecration must be performed so as to be visible to the 
communicants ; that making the Sign of the Cross in Absolu- 
tion or Benediction is unlawful; and that the mixture of the 
Chalice must not be performed as a ceremony. Further, 
they obtained from both Courts an intimation that none of 
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the things permitted (such as the Eastward position, the 
mixed Chalice and the Ablutions, and the singing of the 
Agnus Dei), were to be regarded as indications of doctrine. 

On the other hand the respondents obtained, from both 
Courts, a sanction to various acts which their opponents sup- 
posed to have been already condemned as illegal. Although 
many authorities (such as the Bishop of Liverpool, and perhaps 
some Colonial clergy), while regretting the license granted by 
the Courts, are yet prepared to accept the decisions, some few of 
the clergy take a different view. One or two have resigned their 
henefices, and about a dozen have moved the Holy Table 
from the position it has so long occupied into the middle of 
the chancel. As the Clergy of the Church in England 
number some eighteen thousand, the proportion of active 
dissentients does not, thus far, seem to be large. Bishop 
Alford, however, with certain clergy, is about to request Her 
Majesty by petition not to accept the advice of the Judicial 
Committee. Whether the Queen will, for the first time 
during her long reign, venture on such a step, remains to be 
seen. 

If we were asked what appeared to be practically the 
weak points in the two judgments, we should in the first 
case refer to the order of the Archbishop which virtually 
allows the Eastward position, but insists on the manual acts 
being made visible to all the communicants. The Ridsdale 
judgment absolved the defendant on the ground that he did 
not apparently intend to hide the act from anyone. The 
comment of a barrister of high standing on this decision was, 
that a thin cleric might safely adopt the Eastward position, 
but that a broad or stout one might be considered as inhibited. 
We must own that the Archbishop’s decision seems to us 
to present equal difficulties in this respect. 

There will probably remain the further difficulty that no 
dicta of these Courts can over-ride the fact that a large 
number of clergy (both of those who dislike, and those who 
approve the course pursued by the Bishop of Lincoln) do 
undoubtedly perform a certain measure of their ritual with 
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the intent of emphasising doctrine. The clergy who have 
recently been altering the position of the communion table, 
avow that their object is doctrinal, and a large number of 
those who differ from them would probably make a similar 
avowal as regards, for example, the Eastward position and 
the Vestments. It does not follow that the Court were 
compelled to make these admissions, but we suspect that, in 
practice, in so far as these decisions fail to bring peace, such 
failure will be found to arise from the causes just indicated. 
Nevertheless, a very large number of English church- 
men will feel much gratitude to the Archbishop for his 
learned and exhaustive research, and to the Judicial Com- 
mittee for its evident desire to secure peace, and its bold 
refusal to allow itself to be bound by the narrowing (and 
seemingly harsh and unjust) restrictions imposed by the 


same Court in former cases. 
J. G. CAZENOVE. 
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N each of the three branches into which the eloquence 
of medizeval and modern times is commonly divided, 
the chair, the tribune, and the bar, France has never failed 
to produce an almost apostolical succession of illustrious 
men. It may be questioned whether the primacy of sacred 
oratory won by Bossuet, Massillon, and Bourdaloue has been 
maintained. Nor can France, except during brief and 
unfrequent periods, challenge superiority over Great Britain 
and America in deliberative or parliamentary eloquence. But 
in forensic oratory and the union of forensic and political 
genius in the same person, France early reached and _ has 
easily held the supreme place. Great Britain and America 
may doubtfully contest with each other the second honours ; 
Spain and Italy may lay some faint claim to honourable 
mention ; Germany is nowhere—the forensic orators of the 
Fatherland yet rest in the limbo which enshrouds the snakes 
of Iceland and the admirals of Switzerland. 

Many causes have contributed to raise France to this 
eminence. Some share ought to be assigned to the 
influences of the Roman forum from the days of Domitius 
Afer onwards, an inheritance which later centuries have 
enriched and increased. The lively temperament, and the 
innate genius for apt and ornate speech, which are the birth- 
right of the race, have counted for more. Much is due to the 
French language, fit instrument of lucid exposition, vehement 
appeal, epigrammatic comment, light raillery or deadly 
invective, “‘venuste de parole” as old Du Bellay named 
it, in which prose has attained its highest elegance, 
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distinction and flexibility among languages, as the rapier 
among weapons. But the main cause is to be found in the 
constitution, the continuity and traditions of the Bar of 
France. The training which it has exacted and the high 
standard of duty which it has held up to its members, 
chiefly account for the great and constant part which it 
has played in the history of the nation. 

According to its traditions, the advocate is not the 
mandatory but the patron of his client. It is his right 
and duty to judge the cause before undertaking it, and 
to refuse his aid if he believes it to be unjust. Advocacy 
is not a trade or a craft or even a means of attaining the 
Bench, but an end in itself, a profession as ancient as the 
magistracy and equally necessary to the State in the 
administration of justice, and essential to the reform of laws. 
This is one reason why advocates in France have always been 
successful and trusted leaders in national affairs, while with us 
the political activity of advocates is looked on with a jealous 
eye, the people incline to class them with mercenary soldiers 
or necessary hirelings, and if, once in a century, a political 
genius arises in the ranks of the bar, he is no sooner shown 
than snatched away to the serener, and duller, sphere of 
judicial dignity. It is the glory of the French bar that 
through every change of Government or society it has 
remained faithful to its mission, making head against evil 
tendencies, whether anarchic or absolutist, and defending 
the morality which belongs to every place and every time. 
It has been a centre of order and of progress, always the 
bulwark and sometimes the only asylum of independent 
thought and free speech. 

Berryer is the representative man of the French bar. 
No man was more imbued with its spirit or approached so 
nearly the fulfilment of its ideal. Few men in any country 
have been so highly endowed with various and splendid 
powers ; no man ever loved his order and his country more 
ardently, or guarded their honour more jealously ; no man 
acted with greater devotion to duty and more persistent 
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constancy in times that tried of what metal men were 


made. 
For nearly sixty years, most eventful to France, of the 


present century he wore the advocate’s gown; for more than 
thirty years he was the voice and soul of a great historic 
party. It is difficult for us to realise the space, so closely 
packed with changes, wars, and revolutions, over which his 
activity extended. When Jeffrey and Cockburn were strug- 
gling into practice, the forensic triumphs of Berryer had made 
him famous throughout and beyond France. He was still the 
first man at the French bar when the present leaders of the 
Faculty of Advocates had established a reputation. 

Berryer was born in the year which witnessed Mirabeau’s 
attempt to support the throne yet secure the revolution. 
He was fortunate in an excellent father, an honourable and 
distinguished advocate, to whose counsels and example he 
said that he owed everything. Legends are told of the boy’s 
surpassing indolence, and of the means by which the superior 
of the Fathers of the Oratory at Juilly overcame it. He 
never became a plodder or a bookworm. His work was 
always the fruit of rapid and intense effort. But he acquired 
at Juilly a mastery of dialectic, a love of classic and native 
literature, and probably his affection for fields and trees, 
which he always retained. One seems to trace in several of his 
speeches the influences of Aquinas and Bossuet. Certainly 
the study of Tacitus supplied him, particularly in his forensic 
addresses during the tyranny of the Second Empire, as it had 
supplied Camille Desmoulins under the reign of terror, with 
more than one stinging allusion. He passed through the law 
school with distinction, and spent some time in an attorney’s 
office to master forms of process, besides aiding his father, 
so preparing himself thoroughly to command and deserve 
the success which his father’s influence and his own talents 
promised him. 

In December, 1811, when the First Empire had touched 
the highest point of its glory, Berryer, then twenty-one, 
inscribed his name on the roll of advocates, He at once 
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entered on the career of success which kept a constant course 
until July, 1868, when he appeared for the last time in 
Court. The brilliant and successful audacity of his defence 
of General Cambronne in 1816, and the attempt of the 
Government in consequence to have him censured by the 
Bar, placed him in the front rank. From 1816 to 1830 he 
was one of the busiest, as well as the most admired, leaders 
of the bar. In the latter year he entered the Chambers to 
defend the royalist monarchy, then beginning to totter. His 
first speech, delivered against the proposed address of the 
221 to the King, excited great enthusiasm, and called forth 
from a keen and impartial critic the comment, “ Ne dites pas 
un talent: dites une puissance.” From that time onwards, 
except when all parliamentary institutions were in a state of 
suppression, he divided his life between the labours of the 
bar and of the tribune, in each a foremost man. On all 
questions of politics, reform, finance, administration, foreign 
policy, he exerted great influence. His political speeches 
have been collected in five volumes, and a selection in four 
volumes of his forensic addresses has also been published. 

The latter range over the whole field of law, and were 
delivered to all kinds of tribunals, from the High Court of 
Peers to Councils of War. Many arose out of the laws which 
almost every party, when in power, made or enforced 
against its political opponents in restraint of publishing or 
printing. There is scarcely a year from 1821 to 1864 in 
which Berryer was not called on to defend some incautious 
editor or author. The speeches on behalf of the Quotidienne 
for a too royalist notice of the death of Charles X. (1837), 
and the Courier de la Sarthe for having reported a too 
radical address of Ledru Rollin to his constituents (1841) 
may be taken as examples. 

In the trials of Lamennais (1825) for having attacked 
the Gallican liberties and Declaration of 1682, of Count 
Florian de Kergorlay (1830) for having published his letter 
to the President of the Upper Chamber explaining his refusal 
to take the oath to Louis Philippe, and of Chateaubriand 
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(1833) on account of his memoir for the defence of the 
Duchesse de Berri, the relations of Church and State, the 
conflict of duties, allegiance and conscience, are treated with 
great historic insight and fervid eloquence. 

For a practical treatment of a still urgent question and a 
clear vindication of the right of workmen to unite and strike, 
if they think fit, his speeches, the affaire des Charpentiers 
(1845), and the affaire des Ouvriers Typographes (1862), 
both prosecutions for “ délit de coalition,” may be consulted. 
The carpenters testified their gratitude by making for their 
defender a masterpiece of wood-carving, which Berryer took 
great pride in showing to his guests at Angerville. 

Of the causes which possess a special legal interest, we 
may refer to three, the affaires—(1), de famille de Mont- 
morency (1865); (2), de Dupanloup (1860); and (3), de 
Bonaparte Paterson (1861). The first arose out of the con- 
cession by Louis Napoleon of the title of Duc de Montmo- 
rency, created by Henry II. in 1551 and extinct in 1864, to 
Adalbert de Talleyrand-Perigord. The male representatives 
of the house of Montmorency claimed to interdict Talleyrand- 
Perigord from using the name and arms of Montmorency. 
The history of the duchy, the right of property in name 
or arms, the effect of the concession and jurisdiction of the 
Council of State were fully discussed. In the second case, 
the Bishop of Orleans was prosecuted by the heirs of one of 
his predecessors for a criticism of that predecessor’s theologi- 
cal views, alleged to be defamatory and injurious to his 
memory and the feelings of his heirs. The arguments on the 
questions of title to sue, of justification and of fair criticism 
are well worth reading. The third case raised many issues of 
international and constitutional law, in the succession of 
Prince Jerome Bonaparte. In 1803, he married Elizabeth 
Paterson, at Baltimore, in Maryland, validly by local law, 
probably by international law. The formalities supposed to 
be prescribed by French Law were not fulfilled. What the 
subsisting law was at that date, lawyers found great difficulty 
in determining. In 1805, Napoleon by decree of council 
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prohibited the registration of the marriage in France. Was 
the decree lawful? if so, did it annul the marriage? In 1806, 
the Emperor decreed that marriages of the princes of his 
house without his consent should be null. Was this decree 
retrospective? Did it affect the legitimacy or rights to 
private succession of children then born? The case was 
further complicated by Jerome’s marriage to a princess of 
Wurtemburg in 1807, by a subsequent divorce of him in 
Maryland, and by a course of acts seeming to recognise the 
legitimacy of the issue of the first marriage. 

Of the numerous criminal causes in which Berryer was 
engaged, one may mention the trials of Captain Serres St. 
Clair (1815), by court-martial for assassinating “la belle 
Hollandaise ;” Castaing (1823), a doctor, for poisoning a friend 
whom he had induced to make a will in his favour; Du Rolle 
and his mistress (1855), for the murder of Du Rolle’s wife; 
Dehors (1836), for incendiarism; Madame de Jeufosse (1857), 
for the homicide of a noted libertine shot by her order while 
seeking a clandestine midnight interview with her daughter. 
His speech for Serres St. Clair, which is the earliest of those 
fully reported, contains a most masterly analysis of adverse 
circumstantial evidence. In Du Rolle’s case, the victim 
having been found hanging, the issue was: suicide or mur- 
der? Dehors had been twice convicted, on the evidence of 
self-alleged accomplices, but the verdict was both times upset 
on technical errors, and on the third trial Berryer secured 
a verdict of acquittal. 

The trial of Lieutenant de la Ronciere (1835), was, how- 
ever, the most strange and exciting of all. It was a duel 
between Berryer, who really, though not formally, conducted 
the prosecution, and Chaix d’est Ange, the most. brilliant 
criminal lawyer of the century, who defended the accused, 
each of them absolutely confident in the justice of his cause. 
The charge was assault with intent on Marie de Morell, the 
daughter of. his general, a beauty and an heiress. Her 
governess wakened by screams had rushed into Marie’s room 
to find her lying on the floor tied and wounded, the window 
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broken, and every sign of a struggle. Marie at once accused 
the lieutenant. Both before and after this incident letters, 
some anonymous, others signed by de la Ronciere’s initials, 
all in the same hand, had been received by Marie and one of 
the former's brother officers, from which the suggested 
motive, to compromise Marie and compel marriage, clearly 
appeared. The accused had under pressure made some 
admission that the letters were by him. His military record 
was bad, and so were his finances. But that Marie was herself 
the writer of every one of the letters was demonstrated by 
experts, and confirmed by many circumstances, and if so, her 
charge was a fiction, elaborately prepared, out of love, or 
hate, or sexual insanity. Both counsel exerted themselves 
to the utmost, public sentiment was divided, judicial 
opinion favoured the accused, but Berryer’s reply carried 
away the majority of the jury, and secured a verdict of 
guilty. 

Perhaps he was not an expert in case law, certainly not 
a blackletter pundit. French lawyers have seldom been 
students of digest and index, or servile to precedents. But 
he had deeply studied the great principles of law and equity 
as regards both their relation to social morality and their 
various methods of application, in the spirit which created 
the Code Napoléon. Several references to English decisions, 
particularly in questions of libel or constitutional right, 
occur in his arguments. One cannot read him without 
observing how thorough a knowledge he had acquired of the 
reasons and occasions of French laws and customs, of the 
successive constitutions, of the various executive departments, 
of the treaties and engagements, interests and alliances in 
which France was concerned. But he studied men more 
than books. He believed in human nature, and respected 
the intellect of the ordinary man, whether in the jury box 
or the benches of the Chamber. 

As regards his method of work, his first care was to study 
a cause thoroughly in every respect, to sift and test the facts 
and situation until he found the hypothesis which satisfied 
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and explained them. In the case of Jeufosse, he devoted three 
days and nights to the study of the evidence before consenting 
to undertake the defence. The exhortation to diligent and 
exhaustive investigation, which as Batonnier he impressed 
on his younger brethren, certainly came with the weight of 
his example as well as of precept. But, in his presentation 
of the cause, there is no appearance of labour, scarcely any 
of premeditation. The labour and the art are concealed. 
His speeches usually open quietly and simply, strike at once 
the keynote of the cause, state the issue in the fit way to 
conciliate the audience. In reply, the exordium hits 
the weak point of his opponent, or protests against some 
unreasonable assumption, or reasserts some grave principle 
which the opponent has overlooked or denied. 

In narrative Berryer is a master, inferior to Chaix d’est 
Ange alone. The facts are told in a clear distinct and 
natural order. Each falls into its place, explained by what 
precedes, preparing the mind for what is to come next. It 
has all the effect without the appearance of argument. 
Where method will serve, the arrangement is sometimes 
elaborately methodical ; where it will not, he has the skill to 
dislocate and confuse the actual order of events. The 
narrative is no bald chronicle, but interspersed with allusions, 
suggestions, indirect appeal, genial humour. If it wants the 
minute graphic outline of Chaix d’est Ange, it has more 
colour, more management of light and shade: the details are 
less striking but the general impression is deepened and con- 
firmed. ‘The falling snow-flakes to which Homer likened 
the words of Ulysses would aptly express the effect which 
Berryer’s method produces. 

His reasoning in the professedly argumentative portions 
is close, vigorous, and easy. A rare knowledge of business 
and practical life, a power of dealing with masses of facts or 
documents, and columns of figures are obvious. The 
characteristic of his method is the manner in which the 
adverse thesis is encountered. It reminds one of Napoleon’s 
strategy. When his adversary commits an error he is not 
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allowed to repair it. Berryer’s instinct for a fallacy or 
mistake in tactics is as keen as the instinct of a tiger 
for the mortal part of its prey. The opponent’s argu- 
ments are fairly stated—after the minds of the audience 
have been prepared to regard them as frivolous or 
unjust. The listeners are never allowed to forget what- 
ever shows injustice or unfairness in the other side. 
Appropriate topics, happy hits, retorts which fix the 
situation or paint the character, historical allusions, are all 
brought into play. If sentiment is on the other side, facts 
are arrayed against it; if the facts are in the opponent’s 
favour they are weakened in detail, undermined by doubts, 
and then swept away by a vehement oratorical movement, as 
in the crisis of De la Ronciere’s trial. A contemporary and 
unfriendly critic described Berryer’s manner of dealing with 
an opponent by a vivid figure. “He approaches his adver- 
sary gradually, he surrounds him, he seizes him and strangles 
him in the concentric coils of his reasoning.” 

The argument is often followed by a brief recapitula in 
which the leading facts or considerations are collected and 
moved forward like successive waves. Sometimes this serves 
also as the peroration. Usually the peroration restates the 
point in controversy and the deciding reason, or emphasises 
the ground of sympathy or justice, of higher law, of trans- 
cendent equity, or necessity of conscience on which the 
cause must be decided. 

But the distinctive quality of all Berryer’s speeches, 
whether in the courts or the chambers, is the subordination 
of means to the end. There is no ornament for ornament’s 
sake. There is no appearance of rhetoric. Every point, 
every comparison, every image, every inference is strictly 
relevant generally to the issue always to the verdict or 
the vote. Each speech is an organic living whole. 
From most orators, Erskine, Brougham, Mirabeau, or 
Webster, it is easy to make extracts which give some 
adequate notion of their powers. In his case to separate 
a passage from its context is to mutilate. Perhaps in a 
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subsequent paper one may attempt some analysis of one 
of his three greatest forensic orations—the defence of Louis 
Napoleon, the defence of Montalembert, and that against the 
confiscation by imperial decree of the estates of the Orleans 


family. 

On the subject of his style no foreigner is competent to 
pronounce a judgment. Even to record an impression is 
akin to rashness, yet less so when dealing with the spoken 
word than the written sentence, which depends rather on 
force than finish. Berryer took greater pains with the 
matter and order than with the language and form. For 
the words he could trust largely to the inspiration of the 
moment. He spoke from the heart to the heart. This 
gave his words a simplicity, a directness, an earnestness, 
which frequently remind one of John Bright. The style 
seems also characterised by variety and compass. The 
speeches addressed to the bench are more restrained and 
dignified, while those delivered to juries are more col- 
loquial in tone, more figurative, more abundant in his- 
torical references, and in appeals to principle or experience. 
This power of carrying on a personal conversation with the 
jury was the main excellence of Scarlett, whose speech in 
defence of the Mayor of Bristol gives one a fair notion of 
Berryer’s ordinary manner. But Berryer’s style rose to its 
loftiest height in his great political speeches, such as these 
on hereditary peerage, the Eastern question, and the revision 
of the Constitution. As to the effect which he produced, 
we may take the separate concurring testimony of three very 
different men, all critical judges. Talleyrand, Royer Collard, 
and Cormenin agreed that he was unequalled, except by 
Mirabeau, as a political orator. To both belonged the 
eloquence which study and experience may develop but 
cannot create. 

Clearly, Berryer did not seek to form himself on any of his 
great forensic predecessors. The line which described Cochin, 
the greatest advocate of the eighteenth century, Eloqui 
nervum et veneres et fulgura gessit, might fitly be applied to 
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Berryer. Coherence, grace, and power are common to both. 
Yet, in comparing their orations, one is conscious of a change 
similar to what one feels in passing from Racine to Victor 
Hugo. Berryer may have owed something to Bellart, whose 
defence of Adelaide de Cice is one of the masterpieces of 
forensic oratory. Of the influence of Hennequin, the other 
model, whose polished and fluent rhetoric found many dis- 
ciples, and one, Jules Favre, who excelled his master, there 
appears no sign. One must go back to the times of Pascal 
to find a nature and a style which anticipate Berryer. 
In Lemaitre, who at an early age withdrew from the triumphs 
of the bar into the silent life of devotion, particularly his 
speech on behalf of Isabeau Desbarats (1635), we can trace 
a kindred power and promise. Comparisons on wider grounds 
may more easily be made. Lord Brougham has pointed 
out how Berryer and Thomas Erskine, the greatest of English 
advocates, resembled each other in the union of exquisite 
tact in the conduct of a case with incomparable eloquence, 
and in an indomitable energy and independence which neither 
governments nor judges could bend. Erskine, however, failed 
signally to make a mark in politics. Brougham himself 
furnishes rather a contrast than a comparison ; for want of 
the constancy and magnanimity which distinguished the 
Frenchman, he shrank long before his death into a mere 
shadow of his former greatness. Perhaps the only man of 
the century who attained to equal excellence in the elo- 
quence of both law and politics is Daniel Webster. If 
Webster surpassed Berryer in sheer force of intellect, he 
was certainly much inferior to him in personal and moral 
calibre. 

For the main secret of Berryer’s success and honours as of 
his style lay in his personality. He was singularly favoured 
by nature in external qualities. His face was handsome and 
expressive, the forehead large and massive, the eyes full, fine 
and soft. In graceful and impressive gesture he excelled. 
Though in reality, like Erskine, rather small in figure, those 


who heard him speak say, that when carried away by his 
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theme, he seemed to rise into great stature. But his voice 
was the most marvellous of his physical endowments. _ Its 
tones were both penetrating and sweet, pathetic, passionate, 
or breathing dignity, such as we have listened to from Sarah 


Bernhardt or Salvini, Thiers once said, “ with my voice and ° 


figure I need truth; Berryer is framed to be the orator 
of falsehood.” 

These outward qualities fitly expressed the inner man, 
noble, sincere, and courageous. His private and public 
life formed a consistent and honourable unity. There is no 
trace of bitterness or vituperation in any of his speeches, 
and no element of envy or ill-feeling in his nature. At the 
bar he never pleaded a cause which had not first commended 
itself to his conscience or compassion. In the State he spoke 
and acted according to his honest convictions. He was not 
afraid to be in a minority. For the latter and longer part of 
his life he was the champion of a fallen cause, yet without 
losing heart, or hope, or public esteem. His whole career 
was a protest against the convenient and corrupting doctrine 
that there is no sanction but success. Royalist by conviction, 
he devoted himself to vindicate his cause from unjust attacks 
and prepare the way for the restoration which he hoped to 
effect by public conviction and opinion. Against the projects 
of armed risings, which less wise counsellors favoured, he 
steadfastly set his face. This made him rather distrusted by 
some of the exiles at the Court of the Comte de Chambord— 
men of judgments so weak, and antipathies so strong that 
counsel and experience were lost on them, but possessing 
great obstinacy and much influence of the backstairs order. 


The hereditary monarchy seemed to him the form of 


social order best in itself and most suited to the traditions 
and genius of the French. But he recognised no right divine 
to govern wrong. He was a reformer of 1789—a believer in 
the necessity of parliamentary government, and in sympathy 
with all progressive tendencies and aspirations. In reviewing 
the successive changes and revolutions in France, he pointed 
out how the rock on which all governments had made ship- 






wre 
of | 
with 
stro. 
heac 
true 
whos 
inse] 
right 
liber 
atter 
woul 
wher 
equal 
talen 
dear 
men 
and d 
define 
tainec 
prese! 
had e 
worke 
laws, 
of reli 
purpo: 
steadf 
in fav 
tised t 
tion, | 
the na 
countr 


Th 


never 

promot 
monarc 
him to 





ANTOINE PIERRE BERRYER. 


wreck, was distrust of public liberty. The essential condition 
of progress he believed to be the alliance of public liberties 
with strong and legitimate power. Perhaps his ideal of a 
strong and legitimate power was a king who should be the 
head of a united people, favouring no party, but pursuing 
true principles of government and the national interests, in 
whose rule, as in Nervas, liberty and empire subsist together 
inseparably. Whether any monarchy, claiming to rest on a 
right superior to the will of the nation, can long stand with 
liberty and progress, may well be doubted. In Britain, the 
attempt to realise such an ideal produced George the Third ; 
would Henri V. have succeeded better in France? Doubtless, 
when under Berryer’s influence, Henri V. declared that 
equality before the law, liberty of conscience, free access of 
talent to all posts, honours, and social advantages, were as 
dear and sacred to him as to any Frenchman. But French- 
men rather distrusted his perseverance in so good a mind, 
and dreaded a feudal and ecclesiastical reaction. Guizot once 
defined Berryer’s position by saying that, while he sus- 
tained the rights of the past, he was eminently a man of the 
present, attached equally to the rights which modern times 
had conquered. Accordingly, throughout his long career, he 
worked for reform, the amendment of electoral and municipal 
laws, supported the liberties of the press, of education, and 
of religion, of association for political or social or economical 
purposes. Of exceptional or coercive legislation he was a 
steadfast opponent. His latest words in the Chambers were 
in favour of the liberty of printing. He inculcated and prac- 
tised the constant subordination not merely of private ambi- 
tion, but of party advantage, to the permanent interests of 
the nation. ‘ Above and beyond all,” he said, “there is a 
country to be served.” 

Though for nearly forty years a power in the State, he 
never held any public office. Before 1830 he had refused 
promotion, preferring the freedom of his profession. The 
monarchy of July or the Third Empire his principles forbade 
him to serve. He declined to be a member of the Provisional 
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Government in 1848, though he encouraged some of his 
friends to take office in the Republic. But of the honour 
which independent bodies or societies could bestow, as of the 
love of friends and the esteem of his fellow-citizens, he had 
an abundant share. | 

Perhaps the greatest tribute to his public character is the 
fact that from 1834 till his death, except during the suspen- 
sion of parliamentary institutions, under every form of 
government and variety of suffrage, in despite of official 
hostility, acting sometimes by corrupt or illegitimate means, 
Marseilles invariably returned him as its representative. 
Englishmen call the French fickle, but I think they may 
search English history long before they find a parallel. 

He was chosen a member of the Academy, much to the 
dislike of Louis Napoleon, and took great pleasure in meeting 
his former adversaries on the common ground of literature 
and art. In 1864 he visited England, and was warmly 
received. The English Bar entertained him in the old hall 
of the Middle Temple. One feels rather ashamed that the 
Faculty of Advocates, once proud to ‘claim kindred with 
the Bar of France, seem to have taken no part. 

It was at the critical time when the crime of December 
had been accomplished and the yoke of imperial despotism 
riveted on the country, that his brethren elected Berryer, 
whom Louis Napoleon had arrested at his post and sent to 
Vincennes, to be their head. He encouraged them not to 
despair, pointed out that in their common profession 
equality still prevailed, and honour, if not fortune, could 
still be secured. It was their duty to make their profes- 
sion respected by the Courts as by the public, to remain 
servants of truth, justice, honour, and liberty. Now that 
the tribune was dumb and the press gagged, when to 
criticise a minister was to attack the State, the Bar remained 
alone to resist the violation of rights and the violence of 
power. They needed not only the integrity which resists 
ordinary temptations, but the constancy which would not 
tremble or dissolve at the name of Ceesar. 
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At the celebration by the Bar of Berryer’s attaining his 
fiftieth year as an advocate, Jules Favre, who presided, fitly 
summed up his forensic career. They met, he said, to 
testify their esteem and love for the man who had remained 
faithful to the Bar, the defender of all who were unfortu- 
nate or oppressed, the determined enemy of whatever was 
illegal or arbitrary, the severe guardian of the traditions of 
their order, their revered master and model for half a 
century in the art of eloquence. And, when, after seven 
added years of labour and of honour, that long career came 
to a close, there were few who did not feel, as was well 
expressed by a leading statesman, that the Bar had lost its 
greatest advocate, the Tribune its greatest orator, and France 


a great citizen. 
N. J. D. KENNeEpy. 

















REFORMS IN SCOTS CONVEYANCING. 


‘ i purpose of this article is not in any respect to deal 

with matters of principle, but only to draw attention 
to practical opportunities of simplifying forms, and so reduc- 
ing the risk of error and saving expense. 

It has been justly said that the value and rank of every 
art and science are in proportion to the mental powers em- 
ployed or the mental pleasure afforded by it; and few who 
have acquired proficiency by study and practice in the science 
and art of conveyancing will fail to admit that genuine pleas- 
ure is to be found in their exercise. But amid the interest 
naturally attaching to conveyancing questions, and increasing 
with the importance, intricacy, and difficulty of the transac- 
tion there is, and as things exist at present there cannot but 
be, a feeling of positive distaste towards a great deal of what 
passes as conveyancing practice. ‘The scientific problem of a 
confused and complicated title is one thing; but, as regards 
the preparation, for example, of notarial instruments, the 
intellectual effort is of the feeblest ; indeed, in 99 cases out 
of 100, it is only by polite fiction that it can be recognised 
as present at all. Nothing that Lord Young can say on 
the subject is too strong. And there is the further unpleasant 
feeling that in a very absolute sense one is “idly busy,’— 
employed, but doing nothing. No wonder that the lay 
scoffer maintains that such things are done from motives of 
a peculiar kind. In fact, notarial instruments may be taken 
as the legal prototypes of the bread pills of another learned 
profession, with this exception, that while the latter are given 
to satisfy the unreasonable importunity of the patient, the 
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legal pills are forced down the throats of an unwilling 
people. 

The principal considerations to be kept in view are 
these—(1) the simpler and shorter the document is the 
better, provided it be intelligible and effectual ; (2) the less 
that is essential, the less is the risk of error and consequent 
loss to solicitor or client, or both; and (3) on public grounds 
it is a duty to promote economy by all safe means. 

First, the existing means of simplifying deeds are capable 
of being carried out to much greater and more general results 
than are in fact attained. For example, sheet upon sheet of 
utterly useless matter (ironically called “ description”) is 
carefully copied into draft after draft, to be thereafter labori- 
ously engrossed, and finally verbatim recorded. Again, all 
this matter is in too many cases bodily transferred to a suc- 
cession of articles of roup, where it is even more out of place 
than in a disposition, if that be possible. Finally, to take 
another illustration, it is not unusual to see several titles 
in immediate succession in the same progress, each with a 
gallant inventory of writs annexed, which serves no good 
purpose, and could of course be easily avoided. ‘Take a 
concrete instance :—a conveyance of a modest half top flat. 
A simple mortal might suppose that was easily enough 
identified. Nothing of the kind. Does not this garret form 
part of a tenement and must not that tenement (or it may 
be a double tenement) be fully described? It would be 
unfair not to perpetuate the name and address of the builder. 
Is not the tenement built on a piece of mother earth? Why 
not describe that? Is not this ground only a part of the feu 
which the builder took for speculative purposes? Let it also 
be described. But this feu is only a small part of a large 
area taken by a building company. Let the larger area be 
described. And for the sake of artistic completeness and 
antiquarian flavour, let us refer to the ancient barony of 
which long ago the ground formed part. This is no 
exaggeration, but frequently occurs in practice. It sug- 
gests nothing so much as the veritable house that Jack 
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built, the legendary image of which used to delight our 
nursery days. And after all it is not one bit easier to find 
the house, which is presumably the object in view. 

As to articles of roup, we may learn wisdom from our 
neighbours south of the Tweed, there being in England 
standard forms of conditions of sale in regular use. These 
are printed, and any alterations and additions required to 
meet the special case are briefly made. This does not seem 
a proper case for inferring conditions by force of statute, as 
is done in England with such good results in the case of 
conveyances and arbitrations, for the real truth and substance 
of the bargain should be clear on the face of the document, 
and published to the bidders, who may not be lawyers. But 
the English plan of conditions of sale would be a great boon 
to a vast number of people in Scotland, the present system 
being especially hard on those who are least able to afford it. 
In the case of small properties the expense of articles of roup 
is ludicrously out of proportion to the value involved, as 
well as to the professional time and skill required. There is 
reason to believe that in many cases no real attempt is made 
to sell small properties, and that in others the sales are pri- 
vate instead of public, just because of the expense. 

These are instances in which the profession has the 
matter in its own hands, but turning now to matters 
requiring legislative sanction, one of the most urgent is the 
ending or mending of notarial instruments. Take the 
ordinary case of testamentary trustees completing their title 
to a property in which the testator was infeft. The two 
writs are the testator’s infeftment and his will, containing a 
general conveyance to his trustees. Of these, only the latter 
is a new step in the title. The other is already recorded at 
full length in the same register, and what purpose is served 
by practically re-recording it at length? The point is to get 
the trustees’ title on record; all else is vain repetition. It 
has been suggested that the will should itself be recorded in 
the Register of Sasines, with a warrant on behalf of the 
trustees bearing reference to the testator’s infeftment, and 
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that if the will has been already registered in the Books of 
Council and Session, it should not be engrossed at length in 
the sasine register, but only by memorandum. This might in 
certain cases work well enough, but in most cases it would be 
exposed to this objection, that there would be no document 
vouching the completion of the trustees’ title, which could be 
delivered to a purchaser. A simpler method would be to 
make it allowable, in all cases where the will has been 
registered in the Books of Council and Session, to present the 
testator’s infeftment to the keeper of the Register of Sasines, 
with a warrant thereon directing registration of the trustees’ 
title, thus :-— 


“ Register the title of A B and C (designed), trustees of D within 
designed, conform to his trust-disposition and settlement, dated Ist February, 
and registered in the Books of Council and Session, 20th August, 1892, in 
the Register of the County of ri 


All that would be engrossed in the Sasine Register would 
be a short memorandum of the production of the “ disposition 
in favour of D recorded in this register on 15th May, 1891, 
No. 5, with warrant thereon in the following terms,” which 
would then be quoted. This method would apply equally to 
all general dispositions whether enter vivos or mortis causa, 
and not only to property but also to security rights. If the 
granter of the general disposition was not infeft, the deed in 
his favour would of course require to be recorded at length on 
a warrant in favour of the general disponees, as above, but it 
would, in that case, direct the registration of the deed, not 
only of the title of the general disponees. 

Even in cases where for some special reason it might be de- 
sired to proceed by notarial instrument, this might assume 
such a form as the following :— 


“At Edinburgh there was, on behalf of A, B and C, trustees of D, 
under his trust-disposition and settlement after-mentioned, presented to me 
(first), a disposition by E in favour of the said D, dated the 14th and 
recorded in the Division of the General Register of Sasines for Mid-Lothian, 
the 15th, both days of May, 1891; and (second), an extract of the trust- 
disposition and settlement of the said D, dated the Ist day of February and 
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registered in the Books of Council and Session, the 20th day of August, 
both in the year 1892, containing a general conveyance of his heritable 
estate to the said A, B and C in trust as therein specified. And this instru- 
ment is expede to complete the title of the said A, B and C as trustees fore- 
said to the subjects contained in the said disposition.—In witness whereof 
I, F, notary-public residing in Edinburgh, have subscribed these presents 
before these witnesses, G and H.” 


The changes here are—(1), the description is omitted 
altogether and a mere reference inserted instead ; (2), the 
terms of the will are abstracted instead of being quoted; 
and (3), the instrument closes with a distinct statement 
of the purpose for which it is expede, which it is thought 
is an improvement on the form at present in use, the latter 
being, notwithstanding its length, a singularly bald and 
inconclusive document, the point and purpose of which have 
to be guessed or inferred. 

The field of heritable securities offers splendid opportunities 
for other reforms of this kind. It must have occurred to 
every one, in going over a bundle of security writs, how 
unnecessary it is that we should have a long specification 
of parties and dates, and a full description of the subjects 
in one assignation after another, till the end is reached, when 
they make a final full-dress appearance in the discharge. All 
this is unnecessary. There is no reason whatever why, with 
suitable statutory provisions, a single word of the description 
should ever appear in any assignation or discharge, and in 
the great majority of cases there should not even be a sepa- 
rate deed. The assignation might quite well be annexed to 
the bond and run thus— 


“‘T, A, in consideration of £1000, assign to B the foregoing bond and 
disposition in security, and the security thereby constituted, with interest 
from Whitsunday 1892.—In witness whereof.” 


Even if a separate deed were desired, only a few additional 
words would be necessary. Similar short forms would, of 
course, be made applicable to all other kinds of transfer, as by 
adjudication or other judicial warrant. 

And so with discharges. We are accustomed to look with 
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wonder on the huge instruments of sasine and other similar in- 
genuities of our professional ancestors, for whom we necessarily 
feel nothing but respect when we consider that they were 
astute camel for many long generations to make their 
countrymen believe that these things were for the public good. 
But when one sees a discharge of a bond running to 4, 8, or 
10 pages of deed paper, one cannot but painfully anticipate 
the judgment of posterity. Is all that required to prove the 
payment of, say, £1000? What is the objection to such a 
form as this, written on the bond, with of course an appro- 
priate statutory provision on the subject ?— 


“ Edinburgh, 15th May, 1892.—This bond is paid and extinguished. 
“A B, W.S., Edinburgh, witness. i. Cas i 
“C D, his clerk, witness.” 


Then as to the deduction of title in assignations and dis- 
charges, it is suggested that these claims should be improved 
out of existence altogether. If not absolutely useless, they 
are certainly not indispensable, and they are occasions of 
error and expense. No one ever heard it proposed that any 
transmission of a property fee should trace back the disponer’s 
title to the original charter, yet this is practically what the 
deduction of title amounts to in the case of securities. It 
may be said that in the case of a partial assignation of a 
bond, when the prior security writs cannot be delivered to 
the assignee, the deed would contain nothing to show what 
are the connecting links, if the deduction of title were omitted. 
But the same thing may be said of nearly every disposition 
of, say a flat in a tenement, as it is obvious that the prior 
property writs cannot be delivered to each purchaser. No 
doubt it might be thought advisable in certain cases to have 
an inventory of the writs; but even then, that is a very 
different matter from a deduction of title. It is simpler and 
shorter ; errors, though reprehensible, are not really serious ; 
and it is not recorded, which means a saving of expense. 

Nor is the policy of curtailment in this sphere exhausted. 
The original document itself—the ordinary bond and dis- 
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position in security—might, it is submitted, be greatly 
simplified without any loss of clearness. No doubt it 
is an objection to statutory forms that practically only 
lawyers can understand what they mean, but that is a 
defect which is easily avoided. The great thing is to put 
forward in express terms the real essence of the deed, so that 
any ordinary man may know what he is doing; technical 
clauses may safely and properly be incorporated by the 
merest sign. Working on this method, might not a new 
statutory form of bond and disposition in security be adopted, 
so that the complete deed might run in such terms as 
these ?— 


“T, A, acknowledge to have instantly borrowed from B the sum of 
£1000, and I bind myself to repay the same in the Bank of Scotland, 
Edinburgh, on 15th May, 1894, and to pay interest half-yearly at five per 
cent., and premiums of fire insurance not exceeding £2 perannum. And 
in security, I dispone All and Whole that house No. 1 King Street, Edin- 
burgh, and pertinents, in the county of Edinburgh, as particularly described 
in the disposition by C, in my favour, dated the 1st, and recorded in the 
Division of the General Register of Sasines for Mid-Lothian, the 2nd, both 
days of May, 1892, but under the burdens therein specified or referred to: 
And on default I grant power of sale. The Conveyancing (Scotland) Act, 
1893, applies to this security.—In witness whereof.” 


Such a form would be much shorter than that now in 
use, but it cannot be said that it omits anything which it is 
proper that the borrower should have before him when sign- 
ing the deed. The changes are—(1) the personal obligations 
are greatly cut down; (2) there is an express obligation for 
fire premiums ; (3) a relaxation in the manner of referring 
to burdens is indicated ; and (4) some unnecessary words in 
the dispositive clause are omitted, as are also the assignations 
of rents and writs, and the warrandice, redemption, and 
registration clauses. 

The first of these alterations seems to be a case to which 
the statutory interpretation clause can be properly applied. 
The real substance of the obligation is plainly and expressly 
stated in the bond, and the details which are in the present 
statutory form, may be left to be implied by force of the 
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reference to the Act which it is suggested should be inserted 
immediately before the testing-clause. These details are— 
(a) the obligation on heirs, &¢., which arises ex lege; (b) the 
renunciation of the benefit of discussion, which should certainly 
be implied ; (c) the destination, which should, by force of 
the statute and reference thereto, be in favour of executors, 
though of course the destination could be made express when 
the lender's wishes were special; (d) the penalties, which 
mean nothing more than what every borrower must of course 
be liable for; (e) the terms of payment of interest, which 
may fairly be implied to be Whitsunday and Martinmas ; 
and (f) the obligation for expenses of assigning and dis- 
charging, which may also be fairly implied. 

The second change—the insertion of a short fire insurance 
clause to be interpreted by statute—would be a great gain 
in the direction of brevity. In nearly every case where 
buildings of any kind form a material part of the security, a 
long fire insurance clause is inserted in the bond, which 
would be avoided by the insertion of the few words given 
in the above style, coupled with a skilfully framed statutory 
interpretation. 

The third change—that relating to the method of referring 
to conditions in the title—is one which may perhaps give rise 
to difference of opinion. At present there must be a refer- 
ence to a deed in which the conditions are set forth at 
length, and as there are often several deeds, each imposing 
different burdens on the title, the result of having to refer to 
each of them is, that this apparently simple matter often 
takes up about half a page of a deed, or even more. Even 
in property titles this might be safely curtailed as proposed ; 
and at any rate such a reform could be adopted without any 
danger in security writs. The title of the granter of the bond 
would, according to the present practice, contain a full 
reference to all the conditions which required to be noticed, 
and that being so, and the security being a mere encum- 
brance on his title, and purely a subordinate document, it is 
difficult to see what real objection there could be to laying 
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down a statutory rule that in that case any clause requiring 
a reference to the burdens should be complied with by a 
reference to the borrower’s title in the way now proposed. 

The remaining proposed changes in the form of bonds 
are all in the direction of brevity. The words proposed 
to be omitted from the dispositive clause cannot be main- 
tained to be of value, and as to the suggested omission 
of the assignations of rents and writs, and the warrandice, 
redemption, and registration clauses, it is enough to say that 
in 90 per cent. of the bonds which are granted, these 
clauses are inserted exactly in the present statutory forms, 
and that they convey no meaning whatever to 90 per cent, 
of the granters of the deeds. Why not then delete them 
altogether and import them by the proposed express inter- 
vention of the Act ? 

So far we have been dealing with heritable rights only, 
or mainly. It is indeed strange that, with the exception of 
the Transmission of Moveables Act of 1862, our conveyancing 
statutes have, to all practical effect, quietly ignored the very 
existence of moveable property. It is quite different in 
England, where, for instance, the statutory forms of mortgage 
apply alike to securities over real and over personal property. 
Nor can it be doubted that, whatever it may have been in 
former days, it is now necessary that our own conveyancing 
Acts should be similarly widened. With the increase of 
commerce and wealth, rights of all kinds have come into 
general existence, which it is necessary to make available as 
funds of credit, and yet no ready machinery is to be found at 
hand for the purpose. Take the common case of a loan over 
a life policy: two courses present themselves ; the borrower 
may be asked (as in the style-book) to put his hand to a 
document giving the most extravagant powers to the creditor, 
powers which, in terms at least, authorise the creditor to sell 
or surrender the policy at any time, notwithstanding that 
there may have been no default, and without the necessity 
of any notice ; or, on the other hand, great part of the 119th 
and subsequent sections of the Titles Act, 1868, may in effect 
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be inserted in the deed at length, with the necessary alter- 
ations in view of the nature of the security. Both courses 
are unsatisfactory in the extreme, and it is not creditable 
that such a choice of evils should be presented when the 
remedy is so simple and so obvious. It would be easy to 
make the statutory interpretation of the power of sale and 
similar statutory provisions apply to such securities also, 
and in the case supposed we might then have such a 
document as this:— 

“J, A, acknowledge to have instantly borrowed from B the sum of 
£1000, and I bind myself to repay the same in the Bank of Scotland, Edin- 
burgh, on 15th May, 1894, and to pay interest half-yearly at 5 per cent., 
and to keep up the within policy. And, in security, I assign the said 
policy, and on default I grant power of sale. The Conveyancing (Scotland) 
Act, 1893, applies to this security.—In witness whereof.” 


It is usual in the case of such securities, and many other 
more complicated cases, to have elaborate clauses as to 
paying premiums and extra premiums, producing receipts, 


empowering the creditor to pay, under certain circumstances, 
with consequent obligation to repay with interest, and as to 
renewing the policy and effecting a new one when necessary : 
but there is nothing to prevent the Act giving the necessary 
statutory significance to the obligation ‘‘to keep up the policy,” 
when the deed in which that occurs contains also an express 
reference to the Act. Assuming that such a section and the 
sale and relative clauses were well framed, and looking to the 
thousands of securities constituted every year wholly or 
partially over life policies, it is difficult to exaggerate the 
extent to which such simple and apparently trifling reforms 
would promote brevity and diminish expense. 

The case of a policy security has been taken as being 
extremely simple and extremely common, but there are, of 
course, all other sorts and conditions of securities over 
personal estate, and all these would be included in the pro- 
posed extension of the method of clauses implied or 
interpreted by statute. 

Instances could be multiplied to any extent, but enough 
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has been said to show that a large field lies ready, it being 
understood, as already stated, that the details given are 
intended to illustrate, not to exhaust, what is required. 

In conclusion it must be clear, on reflection, that such 
reforms would be a positive advantage to the legal profession, 
even on the low platform of purely selfish money-making 
interest, to say nothing of higher gains, and further, that, 
concerned though they are with mere details, they would 
nevertheless be fraught with benefit to a large number of 
people in their everyday relations and affairs. 


JOHN BURNS. 
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SOLIDARITY WITHOUT FEDERATION. 
Il. 
nr was composed of a group of Cities, each of which 


was the centre of a more or less vigorous vitality, 
social, political, and religious. These Cities were her States. 
Though diminutive in area, they well deserved the status of 
nationality. But their natural limits, interfering with the 
increase of their population, compelled the periodical exodus 
of citizens to distant shores. From Marseilles in the West 
to Chersonesos in the East, their settlements spread. Busy 
Colonial communities arose, thriving so well as in time 
to send out colonists of their own. How stood the 
Colonies to their metropolis? In a state of absolute 
freedom. But, were they then connected by no political 
tie? Nothing but “the sense of kindred commonly 
held them in a condition of permanent alliance.”(a) No 
tribute was exacted from them. Only as allies did the 
mother Cities seek their aid. The Colonies were as dutiful 
daughters, always cherishing in their adopted home an 
affectionate regard for the City of their origin. The Grecian 
Cities had no dependencies. It was the glory of Pericles to 
foster a Colonisation Scheme, having for its object the forma- 
tion of new centres of ‘citizen life for the poorer portion of 
the Athenian population, such as should reflect credit on 
Athens and accord with her illustrious position among the 
States of Greece. And so with other Cities. But in no 





(a) “The Expansion of England,” p. 38. By J. R. Seeley. Macmillan & 
Co., 1883. 
VOL. V.—NO. 1. E 
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case were the Grecian Colonies subject, in any way whatever 
as regards their government, to the City of their origin. 

The relations of Rome to her Colonies were altogether 
different. For the most part, her Colonial possessions were 
military stations or small communities in the midst of 
barbarian surroundings. The Roman Colonies were depen- 
dencies, and, as a rule, under levy to Rome. In return for 
tribute, they got no voice in the external policy of their 
despotic mistress. Their only consolation was her non-inter- 
ference with their internal economy. With the extension of 
the Roman dominions, her Colonial possessions assumed great 
proportions. But they were only of interest to Rome as 
“feeders” of the Imperial Treasury. With one exceptional 
instance of Narbonensis, in Gaul, which Tacitus mentions as 
sending a deputy, the Colonies never were represented in the 
Roman Senate. By the sword Rome maintained her 
authority. Constitutional ideas had no place in her scheme 
of government. 

The Grecian Colonies, although independent, were in 
critical times a source of strength to Greece ; but the Roman 
Colonies, entirely subject to Rome, became in similar periods 
a source of weakness. In Rome’s period of sorest trouble 
from internecine strife, her Colonies were of no assistance. 

The consideration of the Colonial systems of Greece and 
Rome is, therefore, of negative interest. Imperial Federation- 
ists cannot cite either with effect. Nevertheless, when sup- 
porting their case by reference to Federal Alliances between 
the Cities of Greece, they find it convenient to ignore the 
position of their Colonies. They do not, however, rely wholly 
upon ancient history. The Colonial system of France 
furnishes them with an instance of Colonial representation 
in the Supreme Government. 

The French Colonies, situated in different parts of the 
globe, cover but an inconsiderable territory in aggregate, just 
about thrice the extent of the United Kingdom. They differ 
widely from the British Colonies. For white population, they 
are, for the most part, unsuitable. Owing to their generally 
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tropical situation, none will ever possess a European popula- 
tion of large proportion to its native. They are thus 
reduced to the level of commercial depdts. They have little 
political life. Only toa limited extent are they entrusted 
with their internal administration. Striking is the contrast 
between them and the British Colonies. The latter, posses- 
sing large autonomous powers, exemplify in their powerful 


representative assemblies great political vigour. The insig- 
nificant ‘Conseils généraux” of the French Colonies are in 
comparison but small district council boards. Still, the 
French Colonies participate in the government of France. 
Martinique, Guadaloupe, Réunion, and the rest, send, out of 
their 300 members, four representatives to the Senate and ten 
representatives to the Chamber of 584 Deputies. These 
figures speak for themselves. Such a representation has no 
real value, and, in fact, the Colonial representatives in 
the French Chambers have no influence on her relations 
either with the Colonies themselves or with foreign powers. 
This pseudo-political colonial representation originated with 
Napoleon. In addressing, as First Consul, in 1802, the 
Conseil d’Etat upon a proposal to establish Boards of 
Agriculture in the Colonies, he is reported to have said :— 
“But the colonists are Frenchmen and our brothers; they 
bear a part of the public burdens; and the least that can be 
done for them in return is to give them such a shadow of 
representation.” (a) It is, in truth, a shadow which the 
French Colonies possess. They have no real voice in foreign 
affairs, and little in their domestic concerns. Their judiciary, 
civil service, and other administrative departments are paid 
and controlled by France. The semblance of representation 
is given simply because they pay taxes to the Republican 
Treasury, which, curiously enough, are returned, by way of 
subsidy, for their maintenance. The French Colonies, in 
short, are a burden to France. Unless, therefore, negatively, 
their consideration is of no comparative value. Some of our 





(a) Alison’s “ History of Europe,” v. 204. Blackwood & Sons, 1854. 
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Australian Colonies have a revenue of more than double the 
ageregate receipts of the French Colonies. The French 
Colonial system is but a “broken crutch” for Imperial 
Federationists. Between the Colonies of Britain and France 
there is no analogy. 

In the light of previous observations, and before pass- 
ing to the most important part of the inquiry as to whether 
Federation between Britain and her Colonies is practicable, it 
may be well to review the present position of the self- 
governing Colonies. 

The autonomous evolution of the British Colonies has 
been a remarkable feature of the last fifty years. The Reform 
Act of 1832 exerted great influence upon Britain, and also 
in no uncertain, though indirect, manner upon the Colonies, 
prompting their desire for similar advantages in govern- 
ment to those conferred upon the home citizens. During 
the last few decades, one Colony after another has obtained 
from the parent State the means of its own internal govern- 
ment, just as a ward on majority is entrusted by his guardian 
with the management of his own affairs. ‘“Self-government,’ 
writes Kemble, “is the inherent right and dignity of man.” (a) 
Such is the essence of British citizenship. To British free- 
men, self-reliance is everything. It is a law of their nature, 
which has been fully developed in Colonies peculiarly British, 
not by conquest but by settlement. The group now forming 
the Dominion of Canada is, except Quebec, the pure colonisa- 
tion of British settlers. It is unnecessary to refer in detail 
to the Constitutions by which each of the Canadian Colonies 
successively received self-government. The crowning charter, 
under which they became one Dominion, should amply serve 
the purpose of showing the direction, in recent times, of 
British Colonial policy. 

The Dominion of Canada was created by “The British 
North America Act, 1867.” The preamble states that the 
original promoting Provinces of Canada, Nova Scotia, and 





(a) “The Saxons in England,” i. 190, J.M. Kemble. Longman, 1849. 
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New Brunswick, desired to be “federally united into one 
dominion under the Crown, with a Constitution similar in 
principle to that of the United Kingdom.” (a) Federal 
Union being here eminently desirable, the preamble rightly 
proceeds—“ that such a union would conduce to the welfare 
of the Provinces, and promote the interests of the British 
Empire.” The Executive of and over Canada, as was the case 
with the Provinces, is vested in the Queen, and in aid of this 
authority, her Privy Council in Canada is established by the 
Dominion Act. The Crown also retains the supreme com- 
mand of the naval and military forces of Canada. All this 
was, of course, essential to the preservation of Canada’s 
allegiance to the Crown. The copestone of Canada’s 
autonomy is her Dominion Parliament, consisting of the 
(Jueen, represented by her Governor-General, the Senate, 
and the House of Commons. The legislative authority is 
distributed between the Dominion and Provincial Parlia- 
ments; the Dominion is charged with legislation which 
affects the whole Provinces, while the Provincial Parliaments 
are charged with legislation affecting them individually. 
But there is this important restriction on the powers of the 
Provincial Parliaments. They can only legislate on such 
Provincial matters as are specifically defined in the Dominion 
Act or subsequently permitted by the Dominion Legisla- 
ture.(b) Canada obtained most ample legislative powers, 





(a) In his “ Lectures on the Law of the Constitution” (Macmillan & Co., 1886), 
Professor Dicey impugns this preamble by asserting that the United States should 
here have been substituted for the United Kingdom. The objection seems 
hypercritical. The Constitution of the United States, so far as the case permitted, 
was borrowed from that of Britain. Canada possesses responsible government, 
while the United States does not. In this most important aspect, the Constitu- 
tion of Canada is more in consonance with the British Constitution. Professor 
Dicey appears to Jay too much stress on the federal distribution of the legislative 
authority. 

(b) This arrangement perplexes some writers, in which respect it is the con- 
verse of the United States Constitution. There is, however, no room for 
perplexity. The Federal Union of the United States lives by the written consent 
of the Sovereign States. The Provinces of Canada never had the characteristics 
of States. Therefore the British Parliament, by the Dominion Act, committed 
tothe Provinces de novo the simple rights of their internal or local self-government. 
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subject, however, as in the case of the British Parliament, to 
the Royal veto. She further procured the express grant, 
never possessed by any Colony, of direct negotiation of 
commercial treaties with foreign countries. 

In peace, therefore, and consistently with allegiance to 
Britain, Canada enjoys an autonomy as complete as human 
ingenuity may well devise. The autonomous grant was a 
gift, free and spontaneous, and in the knowledge of Britain 
that it was an inevitable step to ultimate, absolute independ- 
ence, to be achieved with her good will. On the second 
reading of the British North America Bill, the Colonial 
Secretary of Lord Russell’s Administration made this 
announcement :— 

“And the sole object of our Colonial Government 
now is to have the satisfaction, pride, and pleasure of 
witnessing the growth, under the Crown of England— 
under the flag of England—of great and powerful com- 
munities, attached to the Mother Country by no other 
ties than those of love and affection and a reciprocal 
regard, which will prove a source of strength in the hour 
of danger.” (a) 

Such a declaration by the Colonial Minister of the day, 
made, as it was, in Parliament, may be fitly regarded as the 
baptismal consecration of Canada as an independent nation- 
ality, to be followed in fulness of time by her admission into 
the community of nations. It is the legitimate issue of 
Britain’s Colonial Policy. Witness the forecast of the 
historian of Parliament in referring to the time, when— 

“Colonial States acknowledging the honorary 
sovereignty of England, and fully armed for self- 
defence—as well against herself as others—will have 
grown out of the dependencies of the British Empire.”()) 

With the exception of the privilege given to Canada of 
direct treaty negotiation with regard to commerce, it may be 





(a) Hansard, vol. clxxxv. p. 1178. 
(b) “The Constitutional History of England,” iii. 376. Sir Thomas Erskine 
May. Longmans, 1871. 
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said of all the self-governing Colonies with responsible 
government that they possess autonomous powers of much 
the same kind and extent as given to Canada. The Con- 
stitutions of the important Colonies of Australasia, most of 
which now possess responsible government, do not, therefore, 
require special comment. 

The political result of this Colonial policy has been to 
charge the Colonies with the responsibility of maintaining 
law and order within their respective territories, as well as 
to subject them to the liability, if not to the full, at least to 
a great extent, of their own external defence. By resolution 
of the House of Commons in 1862, upon which Britain 
has since proceeded, it was agreed :— 

“That Colonies, exercising the rights of self-govern- 
ment, ought to take the main responsibility of providing 
for their own internal order and security, and ought to 
assist in their own external defence.” (a) 

Britain has accordingly been withdrawing military forces 
gradually from such Colonies; and the Colonies have been 
left to settle their own domestic disturbances. Their coasts 
have not been yet imperilled. But, in such an event, the 
Colonies will defend their shores. Their autonomous life 
and its consequences apart, self-preservation will incite the 
Colonies to their own defence. (b) 





(a) Hansard, vol. clxv. p. 1032. At the same time, the Home Government 
is pledged by the House of Commons “to protect the Colonies against perils 
arising from the consequences of Imperial policy.” 

(b) The British Government has been sometimes severely criticised for 
withholding assistance from the Colonies in their internal difficulties. Some 
writers are under an impression that the Colonies, without expense or respon- 
sibility on their part, should be protected by Britain from outside danger. 
The criticism and the impression are alike unintelligible and inconsistent with 
the principle of self-government. The logical sequence of autonomy was long ago 
perceived by the American Colonies. Before the War of Independence, Franklin 
informed the House of Commons that the American Colonies never expected 
assistance in their domestic embroilments—e.g., with the Indians—as they con- 
sidered themselves alone responsible for internal peace. Had the question been 
put to Franklin, it is not to be doubted that he would have held their responsi- 
bility to extend, in concert with the Mother Country, to the protection of their 
shores and frontiers. The practical refutation of all such unsound views is found 
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subject, however, as in the case of the British Parliament, to 
the Royal veto. She further procured the express grant, 
never possessed by any Colony, of direct negotiation of 
commercial treaties with foreign countries. 

In peace, therefore, and consistently with allegiance to 
Britain, Canada enjoys an autonomy as complete as human 
ingenuity may well devise. The autonomous grant was a 
gift, free and spontaneous, and in the knowledge of Britain 
that it was an inevitable step to ultimate, absolute independ- 
ence, to be achieved with her good will. On the second 
reading of the British North America Bill, the Colonial 
Secretary of Lord Russell's Administration made _ this 
announcement :— 

“And the sole object of our Colonial Government 
now is to have the satisfaction, pride, and pleasure of 
witnessing the growth, under the Crown of England— 
under the flag of England—of great and powerful com- 
munities, attached to the Mother Country by no other 
ties than those of love and affection and a reciprocal 
regard, which will prove a source of strength in the hour 
of danger.” (a) 

Such a declaration by the Colonial Minister of the day, 
made, as it was, in Parliament, may be fitly regarded as the 
baptismal consecration of Canada as an independent nation- 
ality, to be followed in fulness of time by her admission into 
the community of nations. It is the legitimate issue of 
Britain’s Colonial Policy. Witness the forecast of the 
historian of Parliament in referring to the time, when— 

“Colonial States acknowledging the honorary 
sovereignty of England, and fully armed for self- 
defence—as well against herself as others—will have 
grown out of the dependencies of the British Empire.”()) 

With the exception of the privilege given to Canada of 
direct treaty negotiation with regard to commerce, it may be 





(a) Hansard, vol. elxxxv. p. 1178. 
(b) “The Constitutional History of England,” iii. 376. Sir Thomas Erskine 
May. Longmans, 1871. 
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said of all the self-governing Colonies with responsible 
government that they possess autonomous powers of much 
the same kind and extent as given to Canada. The Con- 
stitutions of the important Colonies of Australasia, most of 
which now possess responsible government, do not, therefore, 
require special comment. 

The political result of this Colonial policy has been to 
charge the Colonies with the responsibility of maintaining 
law and order within their respective territories, as well as 
to subject them to the liability, if not to the full, at least to 
a great extent, of their own external defence. By resolution 
of the House of Commons in 1862, upon which Britain 
has since proceeded, it was agreed :— 

“That Colonies, exercising the rights of self-govern- 
ment, ought to take the main responsibility of providing 
for their own internal order and security, and ought to 
assist in their own external defence.” («) 

Britain has accordingly been withdrawing military forces 
gradually from such Colonies; and the Colonies have been 
left to settle their own domestic disturbances. Their coasts 
have not been yet imperilled. But, in such an event, the 
Colonies will defend their shores. Their autonomous life 
and its consequences apart, self-preservation will incite the 
Colonies to their own defence. (b) 





(a) Hansard, vol. elxv. p. 1032. At the same time, the Home Government 
is pledged by the House of Commons “to protect the Colonies against perils 
arising from the consequences of Imperial policy.” 

(b) The British Government has been sometimes severely criticised for 
withholding assistance from the Colonies in their internal difficulties. Some 
writers are under an impression that the Colonies, without expense or respon- 
sibility on their part, should be protected by Britain from outside danger. 
The criticism and the impression are alike unintelligible and inconsistent with 
the principle of self-government. The logical sequence of autonomy was long ago 
perceived by the American Colonies. Before the War of Independence, Franklin 
informed the House of Commons that the American Colonies never expected 
assistance in their domestic embroilments—e.g., with the Indians—as they con- 
sidered themselves alone responsible for internal peace. Had the question been 
put to Franklin, it is not to be doubted that he would have held their responsi- 
bility to extend, in concert with the Mother Country, to the protection of their 
shores and frontiers. The practical refutation of all such unsound views is found 
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Tn contrast to that adopted by the Provinces of Canada, 
it is very instructive to observe the method of federation 
hitherto pursued by the Australasian Colonies. ‘The federa- 
tion of the Canadian Provinces not only tended to union, 
but aimed at unity. The Australasian Colonies seem shy of 
federation. A fortiori, they should be reluctant to participate 
in an Imperial Scheme. The difficulties in the way of 
Australasian federation are suggestively indicated by an 
examination of “The Federal Council Act, 1885.” This Act, 
which has not been hailed with general acceptance, creates a 
working legislative alliance of a very unsympathetic charac- 
ter. Having no federal executive and no federal judiciary, 
such as Canada possesses, it cannot result in an efficacious 
union, not to speak of unity, of the Australasian group. The 
immediate, best welfare of Australasia will rather be found 
in a complete, healthy federal union. 

The West Indian Group does not require consideration. 
The South African, although relatively more progressive than 
the former, is, however, hampered by the presence of the 
Kaffirs and the Boers. Their presence militates against even 
Colonial federation.(a) In both groups, community of race, 
religion, and interest is wanting. For Imperial Federation 
they are destitute of claim. 

The British self-governing Colonies enjoy a unique 
position in the Colonial systems of history. Remaining 
in allegiance to Britain, they are still integral portions 
of the Empire, and, as such, share in and contribute to 





in “The Colonial Naval Defence Act, 1865,” and in “The Imperial Defence Act, 
1888,” ratifying the Australian Agreement, by which a Naval Squadron for 
security of the floating trade in Australasian waters has been established at the 
joint charge of the Home and Colonial Governments. 

(a) Baron von Hubner says he found, in his recent travels, that Natal and 
Cape Colony had serious thoughts of again becoming Crown Colonies. With 
mixed races in their midst, they found great difficulty in maintaining Constitu- 
tional Assemblies. “Through the British Empire,” i. 146. Murray, 1886. The 
Special Committee of the Imperial Federation League, in their Report published 
in November, 1892, however, assume South African Federation as almost within 
measurable distance of accomplishment. 
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her greatness, with gain not only to Britain but to 
themselves, while at the same time they are wholly exempt 
from the maintenance of the Imperial Government, by 
which they so largely benefit. In the annals of no coun- 
try have Colonies risen to such power and wealth as the 
British Colonies—a source of strength to Britain, and com- 
manding the respect alike of foes and friends. 

Such are the British Colonies, with almost boundless 
powers of expansion. ‘The Dominion of Canada and the 
Colonies of Australasia are of paramount interest. Their 
increasing importance, and the fear of the consequences of 
their complete political separation from Britain, in great 
measure force the question of their federation with Britain 
to the forefront of public discussion. 

The clamant grievance, under which, it is alleged, the 
Colonies labour, is, that they have no voice in the foreign 
policy of the British Government. They might be involved 
in a war in which they had no interest. Common action on 
some principle of representation, it is argued, would strengthen 
the defences of the Empire. Joint defensive measures would 
be tantamount to an insurance of peace. When welded with 
her Colonies into such a Union as Imperial Federation implies, 
no power would enter the lists with Britain. The accomplish- 
ment of such a Union would consolidate the Imperial Domi- 
nions into an Empire such as the world has not seen. With 
enthusiastic ardour the Imperial Federationists guarautee an 
end of aggressive wars. The League would restrict itself to 
self-defence. Further, it would lead, in time, to an Imperial 
Zollverein throughout the British Dominions, whereby trade 
would be enormously increased among and to the mutual 
benefit of the members of the Union. In the Imperial 
Dominions at least, free trade would be universal, if its adop- 
tion without the Imperial bounds were not induced. Great 
administrative economy would also ensue. Emigration would 
no longer flow to the United States. Citizens of the United 
Kingdom, by settling in any of the Colonies represented 
in the Union, would suffer no capitis diminutio, as is indi- 
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cated by Colonial writers when describing colonists as 
“subjects of the Queen’s subjects.” 

All the conditions are said to be propitious for the crea- 
tion of this great Union. The mass of the people in the 
Colonies is in its favour, It is the “closer union” of a 
common race, tongue, and interest, into one real, vast, 
but homogeneous whole. The desire for such a union 
springs from the noble aspiration of universal brotherhood ; 
while it is maintained that, without this union, the disinte- 
gration of the Empire cannot be averted. 

Since its earlier stages of discussion, Imperial Federation 
has enlisted the support of certain politicians on the special 
ground that, by its means, the Irish problem will be settled 
once and for all. Not a few Scotsmen are attracted by this 
consideration, involving, as it does, a Federal Parliament for 
them as well as for Irishmen. Canadian friends, again, 
advocate the idea as a preventive against the threatened 
absorption of the Dominion by the United States. 

In considering the advantages which, it is claimed, 
Imperial Federation will confer, it is of some interest to 
discover the precise meaning assigned by leading exponents 
to the somewhat grandiloquent, but certainly singularly 
well-chosen phrase, “‘ Imperial Federation.” 

With the late Mr. Forster, it means,—‘‘ Such a union of 
the Mother Country with her Colonies as will keep the realm 
one State in relation to other States,”(a) The definition of 
Lord Rosebery, more ample but hardly less vague, is,—‘‘ The 
closest possible union of the various self-governing States (?) 





(a) “Imperial Federation.” Right Hon. W. E. Forster. Nineteenth Century, 
1885. Mr. Forster does not seem to have carefully studied the political aspects 
of the two forms of federation, otherwise he would scarcely have cited the League 
of the United Provinces as the type of “complete federation.” In this connec- 
tion the opinion of Mr. Bright—like Mr. Forster, a member of the Society of 
Friends—is instructive. Speaking in Birmingham in 1885, he characterised the 
idea of Imperial Federation, so warmly espoused by his friend, as “ ludicrous,” 
and stated that its supporters “must be blind to the lessons of history.” If any 
one could have discovered in it a great peace organisation, surely it might have 
been the Political Apostle of Peace. 
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ruled by the British Crown, consistently with that free 
national development which is the birthright of British 
subjects all over the world—the closest union in sympathy, 
in external action, and in defence.” Neither of these defini- 
tions realises the Federal Ideal of the late Mr. Freeman. 
They certainly do not meet the definitions of jurists. But 
to perceive their significance, it is essential to examine the 
different methods or schemes by which, it is urged, they 
can receive practical effect. 

Precedent to the whole discussion, the Imperial Federa- 
tionists are unanimous in maintaining that the internal 
affairs of the Colonies must not be interfered with. This 
absolute condition is of supreme importance in any practical 
discussion, and it must be prominently kept in view. (a) 

Firstly, the formation of a Supreme Parliament for 
Britain and the Colonies is suggested.()) The inhabitants of 
the Empire, with probably universal suffrage, would form the 
electorate. The late Mr. Forster regarded this proposal “ as 
the most complete form,” and, in all likelihood, the ultimate 
realisation of the Federal Ideal. Secondly, failing its accept- 
ance, it is mooted that the Colonies should be represented 
either in the House of Commons by Colonial Members, or 
in the House of Lords by Colonial Peers.(c) Thirdly, a 
Federal Senate or Council is advocated, with limited powers 
of dealing with peace and war, negotiation of treaties, control 
of defensive forces, and, for these purposes, the assessment 
of each member’s contribution. Lastly, the only other 
scheme worthy of notice is the construction of a Board of 
Advice, to be composed of the Agents of the Colonies, raised 





(a) The League has adopted as one of its fundamental resolutions :—“ No 
scheme of federation should interfere with the existing rights of local Parliaments 
as regards local affairs.” The Report of its Special Committee, issued Novem- 
ber, 1892, emphasises this condition. 

(b) Sir Samuel Wilson sketched this proposal somewhat in detail with the view 
of showing its practicability. Vide Nineteenth Century, 1885. 

(c) The suggestion of Lord Rosebery, but probably derived from the Article 
signed “8.” in Fraser. Vol. xevi. p. 526. 





60 THE JURIDICAL REVIEW. 


to the rank of Privy Councillors, with the object of assisting 
the British Cabinet and the Colonial Oftice in all matters of 
Colonial interest. 

The first idea, that of an Imperial Congress, whether elected 
by the citizens of the Empire directly or through subordinate 
legislatures, is visionary. It involves the surrender of the 
national sovereignty of Britain. The citizens of the United 
Kingdom would never voluntarily agree to the extinction of 
their nationality. Such a contingency is too remote for 
serious discussion. ‘‘ You cannot,” said the Under-Secretary 
for the Colonies in 1870, “make a Congress of distant com- 
munities as of contiguous States.” (a) 

The second proposal entails great radical changes on the 
constitution of the British Parliament without appearing to 
accomplish a satisfactory solution of the problem. Neither 
House can be subjected to tampering. Experiment is too 
dangerous. In either House, the Colonial representatives 
would be of no real advantage to the Colonies. With a 
voice and vote solely in Imperial affairs, they would have 
little or no practical influence on British foreign policy. 
The British Cabinet would still continue to represent the 

sritish electorate. In the results of a general election the 
Colonial representatives would have no effective part. 
Irrespective of them, the party in majority at the polls 
would obtain the administration. Thus, representation in 
either Chamber would create no end of difficulties. 

In the present circumstances of the Empire, the third 
alternative of a Federal Senate or Council seems the most 
appropriate form in which to realise the Federal Ideal. So 
far as we gather, this is the suggestion recently made by the 
Special Committee of the Imperial Federation League in 
response to the invitation of Lord Salisbury for “such definite 
proposals, as, in their opinion [that of the League], would be 
possible of adoption, and would satisfy the requirements 
of the Constitution.” This Special Committee recommend, 





(a) Hansard, vol. ce. p. 1867. 
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when the Colonies of Australasia and South Africa are 
united under one Government, as Canada now is, and the 
three Dominions are represented in London by a member of 
each Government respectively, that such representatives 
should be available for consultation with the Cabinet when 
matters of foreign policy affecting the Colonies are under 
consideration. A Council of the Empire would be created. 
It would consist of—(1) The Prime Minister, the Secretaries 
of State for Foreign Affairs, War, Colonies, and India, the 
First Lord of the Admiralty, and the Chancellor of the 
Exchequer, on the part of the United Kingdom; (2) The 
Secretaries of State for India and the Colonies in the 
interests of India and the Crown Colonies; and (3) The 
Representatives from each of the three Dominions. but 
the obstacles in the constitution of such a Council are as 
formidable as those which present themselves in reference 
to the prior proposals. No one has reduced the scheme of 
a Federal Council to a working arrangement. The Special 
Committee shrink from the task, and take refuge in prefer- 
ring a request that the British Government should attempt 
it by arranging a Conference for the consideration of a 
Britannic Confederation. Every one hitherto undertaking 
the task finds himself at sea in the application of right 
principles for the construction of such a Council. Whether 
area, population, or wealth, or all in combination should 
reculate representation in the Federal Council cannot he 
asserted with assurance. A single representative from each 
of the Canadian, Australian, and South African groups 
would have little influence in its representation, separately 
or in combination, in view of the greater share given by the 
Special Committee to the United Kingdom. The Special 
Committee preserve a suggestive silence in regard to the 
distribution of the voting power of the representatives 
to this Council. Whether, again, the election of Federal 
representatives is to be for life, a period, or at pleasure, is a 
atter upon which no light is thrown. The establishment 
of a Federal Council, on the other hand, means with regard 
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to -Britain, Federal Parliaments for each kingdom, and pro. 
bably a separate one for Wales. Over these Federal Parlia- 
ments the Federal Council would have no _ legislative 
supervision. The Special Committee think it might achieye 
uniformity in this connection by influencing the local Parlia- 
ments to carry out its recommendations. But it seems to us 
that this assumption is not warranted by experience in analo- 
gous circumstances. What might be predicted as the effect of 
such an unprecedented change in the British Isles? Nothing 
but disorganisation. With those desiring the integrity of the 
United Kingdom, the idea of a Federal Council may be 
placed at once beyond the. range of practical politics, 
Against each and all of these schemes the House of Com- 
mons, in effect, declared itself in 1870. 

The proposal for a Board of Advice or Consultative Com- 
mittee to co-operate with the Colonial Office is not open 
to the objections advanced against other schemes. But it 
does not involve the element of Federation. The delibera- 
tions and representations of such a body could have no 
executive force upon the British Government. The present 
conditions under which, on occasions of difficulty, the 
London Agents of the Colonies act on special instructions in 
their interest, are preferable to hard and fast rules, insepar- 
able from the constitution of important political offices, 
Further, a Board of Advice would conflict with the author- 
ity of the Queen’s Governor in the Colonies, through whom, 
as the official channel, the Colonial Office receives all Colonial 
communications. But so long as the British Executive is 
untrammelled in its relations with foreign powers, a Board of 
Advice, if desired by the Colonies, might be inaugurated. 


G. W. WILTon. 
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THE FAITH OF THE RECORDS. 


E have long been accustomed to look upon our Scottish 
system of land registers as ideally perfect, and to 
view with a touch of contempt the partial and imperfect 
efforts in the same direction of our English neighbours. 
“Some inventions,” says Sir George Mackenzie, “ flourish 
more in one country than another, nature allowing no 
universal excellency ; and God designing to gratify every 
country He hath created; so Scotland hath above all other 
nations, by a serious and long experience, obviated all 
fraud by their public registers.” This patriotic outburst was 
occasioned by a violent attack on our records by an English 
writer, who contemptuously spoke of them as machinery 
for registering the usurious gains of money-lenders, and 
attempted to trace their origin from the registers of the 
Italian brokers of the twelfth century. The recent judg- 
ment of the House of Lords in the case of The Heritable 
Reversionary Company v. M‘Kay’s Trustee,(a) may per- 
haps be looked upon by some as another blow from the same 
quarter. We are, in effect, told by the House of Lords that 
in Scotland creditors have hitherto been placed by means 
of the registers on a platform of superiority they should 
never have occupied, and that there has been created on 
their behalf a species of statutory reputed ownership which 
the statutes themselves do not warrant. 
The facts of the case are simple. A bankrupt named 
M‘Kay was infeft at the date of his sequestration in certain 





(a) Heritable Reversionary Company, Limited, v. Millar (M‘Kay’s Trustee), 
1892, A.C. 598; 30 S.L.R. 13. 
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houses in Edinburgh. ‘The record showed the bankrupt’s 
title to be absolute, but the houses were really held by him 
in trust for the Reversionary Company, of which he was 
manager, and to whom he had granted a formal declaration 
of trust. This declaration not having been recorded, the 
trustee for the creditors claimed the houses as belonging 
to the bankrupt, while the Company claimed them as bene- 
ficial owners. The existence of the trust was not disputed, 
but it was urged on behalf of the trustee in the sequestra- 
tion that, being latent through not appearing on the record, 
it could receive no effect in a question with the general 
creditors of the bankrupt. The First Division of the Court 
of Session upheld the contention of the creditors, Lord 
M‘Laren strongly dissenting. The House of Lords unani- 
mously reversed this judgment, and held the trust in favour 
of the Company to be superior to the claim of the creditors 
through their trustee. 

No one has ever doubted that the faith of the records 
operates to protect creditors who have had the feudal right 
transferred to them by infeftment in security of a specific 
transaction. Thus a bona fide lender, infeft upon a bond 
and disposition in security, is as much entitled to the pro- 
tection of the records as a bona fide purchaser. But the 
claim which has now been negatived by the House of Lords 
was urged on behalf of the general creditors of a bankrupt, 
who claimed to attach everything appearing on record in the 
bankrupt’s name, whether it truly belonged to the bankrupt 
or not. The creditors in effect maintained that they allowed 
the debtor credit on the faith of the records, and that anyone 
permitting his property to appear in the public registers in 
the debtor’s name, must take the risk of having it applied 
in discharge of the debtor’s obligations. The obvious answer 
is that de facto the general creditors do nothing of the kind. 
It never occurs to the butcher or the baker to employ a 
searcher of the records before allowing their debtor to run up 


an account. 
What then was the foundation of this extraordinary 
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caim? It cannot be based on the Acts establishing 
the records, for they clearly contemplate the protection of 
purchasers only. The preamble of the principal Act 
(1617, c. 16) narrates the great hurt sustained through “the 
fraudulent dealing of parties, who having annallied their 
lands and received great summes of money therefore, yet by 
their injust concealing of some privat right formerly made 
by them, render the subsequent alienation, done for great 
sums of money, altogether unprofitable.” Nor do any of the 
institutional writers, prior to Bell, give the claim of the 
general creditors the slightest countenance. In writers before 
1782, where creditors had no community of interest or cor- 
porate standing, but were allowed to run a race for diligence 
each on his own account, we can only expect to find an analogy 
to the question before us in the effect given to apprisings 
or adjudications of heritage prior to infeftment. In this 
connection Stair specially excepts from the effect of an 
apprising any deed executed thereafter which the debtor 
was under a previous obligation to grant,(a) an excep- 
tion which necessarily covers an obligation to restore to its 
rightful owner, property held in trust by the debtor. Sir 
George Mackenzie states the question as a difficult one which 
has “divided the opinions of very able lawyers,” but his 
own view is that the creditor takes the debtor's property 
tantum et tale.(b) Erskine is very explicit on this subject. 
“Tt is certain,” he says, “that the public records are calcu- 
lated chiefly for fixing the absolute and irredeemable pro- 
perty of land to purchasers, which is of all others the most 
valuable subject of commerce. . . . An appriser, for instance, 
when he uses diligence consults no records, but affects the 
subject apprised tantum et tale as it was vested in his 
debtor. (c) 


On the other hand it must be admitted, that the burden 


of modern authority, previous to this case of M*Kay’s Trustee 


supports the view stated by Professor Bell, that personal 





(a) Inst. iii. 2, 21. (b) Com. on Act 1621, c. 18. (c) Inst. il. 12, 36. 
VOL. V.—NO. 1. F 
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exceptions to the real right of a proprietor infeft have no 
effect against his general creditors.(a) The cases founded 
on by Bell are, Wylie v. Duncan,(b) and Russell v. Creditors 


of Ross,c) both of which were cited and criticised in the ° 


case now under consideration. Almost every writer of the 
present century follows Bell in this statement of the 
law. Lord Ivory characterises Erskine’s doctrine as “now 
exploded,” (d) and Baron Hume, in his valuable notes on the 
general subject of the faith of the records, also gives effect 
to the case of Wylie v. Duncan, though in terms somewhat 
indicative of doubt.(e) Writing in 1886, Professor Goudy 
was therefore amply justified in stating the law in these 
terms :—In the case of land rights “ the trustee in a seques- 
tration takes the property tantum et tale as it stood upon 
record, while in the case of all other property the trustee is 
said to take the property tantum et tale as it stood in the 
person of the bankrupt.” (/) 

But the decisions though largely in favour of the Court 
of Session judgment in the case of M‘Kay’s Trustee were not 
without contradiction. No amount of argument will turn the 
case of Thomson v. Douglas, Heron & Co.,(g) into one favour- 
able, or at least not antagonistic to the claim of the general 
creditors, and Lord Kinnear was not happy in his efforts to con- 
vert this case into a prop to lean upon. On the other hand, 
Lord M‘Laren and the Peers who gave judgment in the 
House of Lords, were, it is thought, equally unsuccessful in 
their endeavours to turn aside the effect of cases like Wylie 


v. Duncan and Jeffrey v. Paul.(h) Apart from previous deci- | 


sions, a strong case for reversal was presented, both on equit- 
able and legal grounds, and the effect of the judgment would 
not have been lessened had the contradictory nature of such 
decisions been fully recognised, and their authority discounted. 
Lord M‘Laren is perfectly satisfied with the decision in Wylie 





(a) Com. i. 283. (b) 1803, M. 10,269. (c) 1792, M. 10,300. 

(d) Ivory’s “ Erskine,” p. 559. (ec) Hume’s “ Decisions,” p. 445. 

(f) Goudy on “ Bankruptcy,” p. 252. (g) 1786, M. 10,229. 
(h) 1835, 1 Sh. and M‘L., 767. 
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v. Duncan, which he declares to be, from his point of view, 
“unimpeachable.” But, had the circumstances of that case 
been in issue in the present day, I cannot believe that the 
decision could stand in face of the principles now established 
by the House of Lords. 

The result in the case of MKay’s Trustee is that an 
inequitable principle, more or less recognised by the common 
law, has been brought into accord with modern ideas by 
means of the common law itself, without statutory interfer- 
ence. A similar process, applicable to statute law, may be 
‘seen in the Acts relating to merchant shipping, where the 
effect given by the statutes to registration was at first so 
strong as to form an incentive to fraud, instead of a protection 
against it. A series of cases, both in England and Scotland, 
interpreting the statute law, resulted in practical confiscation 
of property, so that the legislature was at last compelled to 
intervene to correct the laws emanating from itself. 

It may be said that the remedy thus given by statute 
was not open to the House of Lords sitting as an appellate 
Court, and that the House, being bound by precedent, was 
precluded from giving effect to its convictions regarding the 
inexpediency of the existing law. But M‘Kay’s Trustee's 
case really turned upon the terms of the Bankruptcy Act, 
and the wording of that Act, so far as affecting this question, 
had not been previously interpreted. Even if the Act had 
been subjected to previous interpretation, it might well be 
said that to allow an erroneous rendering to over-ride the 
plain meaning of a statute would be to place the common 
law on a higher pedestal than the statute law. A recent 
utterance of Lord M‘Laren in another case points to a defence 
of this inversion,(a) but there seems greater force in the 
dictum of Lord Trayner in the same case, that “ however 





(a) “I do not think it is at all necessary for the purposes of the case that I 
should form an independent opinion on the question decided in the series of cases 
beginning with Balvaird, because I hold that these cases have passed into the 
common law and are as much a part of the law of guarantee or cautionary obliga- 
tion as the statute itself,” Molleson v. Hutcheson, 12th March, 1892, 19 Ret. 581. 





68 THE JURIDICAL REVIEW. 


high the authority of a particular case may be, the authority 
of the statute is higher.” 

While, however, in M‘Kay’s Trustee's case great, and 
perhaps unnecessary, attention was paid to previous decisions, 
the statute was not overlooked. Both in the Court of 
Session and in the House of Lords the judges founded upon 
the terms of section 102 of the Bankruptcy Act, but the 
strength of reasoning was clearly with the latter tribunal. The 
preliminary words of the section which apparently control 
the whole of it, declare that the Act and warrant is to vest 
in the trustee “the whole property of the debtor.” It was 
conclusively argued that property held in trust for another is 
not property of the person holding it in trust. A large part of 
the opinion of Lord Kinnear in the .Court of Session was 
founded on the words of the same section declaring the trustee’s 
right to heritage to be equivalent to a decree of adjudication in 
his favour recorded at the date of the sequestration. From 
this it was inferred that the trustee, having by force of the 
statute obtained infeftment by virtue of the recorded decree, 
should be placed in the same position as a purchaser infeft 
upon a conveyance. But Lord Kinnear seems to have over- 
looked the fact that prior to 1858 no decree of adjudication 
could be recorded in the sasine register, so that in 1856, 
when the Bankruptcy Act was passed, the word “ recorded” 
did not refer to infeftment, but to recording in the register 
of adjudications. 

If I am right in my contention as to the effect to be 
given to statute law, the judgment of the House of Lords 
was justified by the terms of the Bankruptcy Act. In the 
result the faith of the records has not suffered in any true 
sense and an anomaly has been removed, which, so far back 
as 1833, was characterised by Lord Justice-Clerk Boyle as 
“inconsistent with the principles of eternal justice.” 


RicuHarp Brown. 
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The Burgh Police (Scotland) Act, 1892.—After a period of incuba- 
tion extending to nearly ten years, this measure has at last been perfected, 
and will, at Whitsunday, 1893, in all the burghs of Scotland except 
Edinburgh, Glasgow, Dundee, Aberdeen, and Greenock, supersede the 
Lindsay Act of 1862. 

The exclusion of the five large burghs from the operation of the Act 
was due to the demand of their municipal authorities, who urged that 
they had each at their own cost obtained Police Acts applicable to their 
individual circumstances. They are, however, permitted by the present 
Act to adopt any portion or portions of it which they may think proper. 
Although a code of police law should in its main principles be applicable 
toall burghs alike, there is some reason for holding that large and populous 
cities require more extensive and minute police regulation than is necessary 
for small police burghs, and this view is strengthened by a consideration 
of the financial arrangements in connection with the five large burghs, as 
exhibited in their several police statutes. 

The present Act differs from that of 1862 in many important respects, 
of which I will now state some of the most striking :—(1.) The chief 
magistrate of the burgh is to be called provost. This revival of the 
“prepositus” or “burow greyff” of the Leges Burgorum will be very 
popular in Scotland. Where the population exceeds 50,000, six other 
magistrates called bailies shall be elected. Where the population is 
between 10,000 and 50,000, the number of magistrates shall be four, and 
where it is less than 10,000, there shall be only two magistrates elected in 
addition to the provost. (2.) The assessment is to be designated “The 
Burgh General Assessment.” This change of name should be welcomed 
by the burgh police forces who were rendered unpopular because many 
ratepayers believed that a large proportion of what was called “police 
assessment ” was applied to the maintenance of the police force. Such is 
the power of names. In reality one-eighth part of the sums paid under 
that name would be more than sufficient to defray the cost of the 
police establishments. Where the water rate is included, the new 
assessment will not exceed 4s, per £1, or 2s, per £1 where water 
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rate is not included. The respective sums under the old Act were 
2s. 6d. and 1s. 6d. respectively. (3.) Burghs which at the date of last 
census had a population of not less than 7000, and which at passing of the 
Act maintained a separate police force, and burghs which at the date of 
last census had a population of not less than 20,000 (although not main- 
taining a separate police force), and burghs which shall hereafter be 
certified to have a population of not less than 20,000, shall be entitled to 
maintain a separate police force. Formerly, all burghs having a population 
of 7000 and upwards were entitled to maintain police forces of their own, 
Indeed, it was the opinion of eminent counsel that section 114 of the 
Lindsay Act made it imperative on such burghs to have a separate force. 
The whole drift of expert opinion has been in favour of the consolidation 
of police establishments. The chief constable of a burgh can also be 
appointed chief constable for an adjoining burgh or burghs, and for the 
county within which the burgh is wholly or partly situated, and in like 
manner the chief constable of a county, or a superintendent of a division 
of a county, may be appointed chief constable of a burgh situated 
within or closely adjacent to such county or division of a county. 
Provision is made for compelling the maintenance of a sufficient police 
force in the case of laxity or dereliction of duty on the part of a chief 
constable, or of police commissioners; and the Secretary for Scotland 
obtains new powers for the regulation of the police force in burghs. The 
chief constable may also be appointed to any one or more of the offices of 
burgh prosecutor, burgh surveyor, inspector of cleansing, inspector of 
lighting, sanitary inspector, and fire-master. Further, the burgh police are 
empowered to discharge the duties of constable in the county within which 
their burgh is wholly or partly situated, and in any burgh contiguous or 
adjacent to such burgh, or in any harbour, bay, loch, or anchorage, within 
or adjoining such burgh or county. Formerly, they had no authority to 
act beyond the boundary line of the burgh. This was felt to be detri- 
mental to the public interest ; and may be said to have been inconsistent 
with the policy of the County Police Act, 1857, which gave power to 
county constables to act within burgh. A useful new provision is, that 
where there is during part of a year a large increase of population for the 
purpose of trade, or for the purpose of recreation and health, or for any - 
other reason, rendering it necessary to have an additional number of 
constables on duty, such additional assistance can be obtained from other 
forces under specified arrangements. Again, the chief constable of a 
county or burgh is, on the requisition or order of the Secretary for 
Scotland, empowered to supply a certain portion of the police force 
under his charge for any special or temporary duty or service 
elsewhere within Scotland, the proportion from any one force not 
to exceed ten per centum, and the expense to be defrayed by the force 
requiring the extra police assistance. This is a very valuable provisicn, 
and is in addition to the present powers, which are retained. In some 
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instances difficulties have been experienced in obtaining this police assist- 
ance, it being optional in local police authorities to grant it; but as the 
Secretary for Scotland has now the power to order it, on the terms men- 
tioned, these difficulties will virtually be at an end. Again, the punish- 
ment of resisting, obstructing, or molesting constables on duty, may 
be not only fine, but imprisonment without the alternative of a fine; 
while persons assaulting constables on duty, rescuing, or attempt- 


ing to rescue, prisoners, or aiding or inciting to rescue, render themselves 


liable, not only to fine, but to be imprisoned, without the alternative of a 
fine, for a period of sixty days. Imprisonment without a fine, for these 
offences, was not authorised under the Act of 1862, although a much 
heavier punishment for assaulting the police can be awarded under “ The 
Prevention of Crimes Act, 1871.” On the other hand, the new Act omits 
a useful provision of the Lindsay Act, whereby it was declared an offence 
for any one failing, when required by a constable, to afford him every 
reasonable aid and assistance in preventing the escape of any person whom 
he had taken into custody, and was conveying to the police-oflice or to 
prison. The police seldom, and only in extreme cases, availed themselves 
of the right to call for assistance, but it is unfortunate that this power has 
not been maintained. The magistrates of burghs are now authorised to 
call out special constables to aid the ordinary police on occasions of 
emergency. <A similar power was granted by an old Scottish statute, which 
had been repealed many years before. (a) 





(a) It was at one time thought that the counties in Scotland still possessed this 
power of calling out special constables in times of emergency, under the Act 1 Geo. IV. 
c. 37. There is no doubt that this Act extended to Scotland, and was frequently acted 
upon. It was, however, repealed, so far as affecting Scotland, by the Statute Law 
Revision Act, 1861. It had previously been repealed for England by 1 & 2 Will. IV. c. 
41, and for Ireland by 2 & 3 Will. IV. c. 108, but that was in connection with improved 
legislation for these countries. It may be worth while to illustrate the extraordinary 
methods of the statute revision people by referring to the scheduled observation on this 
important Scottish statute in the Revision Bill of 1861—“ Quaere: Whether this Act 
extends beyond England. Jt is unrestricted in terms, but is worded as if intended to 
apply to England only, and is so indexed by the Queen’s printers.” If the Act did not 
extend beyond England, then it had been repealed in 1831. Parliament thought other- 
wise, because it was separately repealed for Ireland, in 1832. But, if it extended beyond 
England to Scotland, which alone would justify a third repeal, why were the Scottish 
authorities not consulted? There is nothing in the Act to suggest that it was intended 
to apply to England only, but the revision people were apparently content to act on the 
authority of Messrs. Eyre & Spottiswoode, the Queen’s printers! Their authority for 
including any statute in their repealing schedule is set forth in the preamble of the 
Revision Act that it is desirable to repeal Acts ‘‘ which have ceased to be in force other- 
wise than by express repeal, or have by lapse of time and change vf circumstances 
become unnecessary.” Nothing of the kind was, or could be, suggested in the case of 
this Act. The blunder is even more serious than that committed by the same authori- 
ties with reference to the appeal section of the Home Drummond Act, under which, 
though for a time repealed, procedure went on in Scotland.—Ep. Juridical Review. 
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The former provisions of the law in regard to the lighting of common 
stairs and passages and private courts were found defective mainly through 
its not having been stated who was to supply and pay for the gas. This has 
now been remedied by obliging the owners of property to supply the gas 
with a right to recover the cost from their tenants, but I incline to think, 
that such stairs, &e., will never be efficiently lighted until it is made the 
duty of the police commissioners to supply the light, and to light and 
extinguish the lamps at the cost of the proprietors or tenants. It is 
impossible to expect that the duty of lighting and extinguishing will be 
satisfactorily performed by the occupiers as provided for by the new Act, 
The words “common courts” in section 105, should evidently have been 
‘“‘common stairs.” This blunder will paralyse the important power intended 
to be given. Another mistake appears in section 116, which provides for 
the commissioners keeping foot pavements properly swept and cleaned, 
while the marginal note applicable to the section is as follows :—“ Foot 
pavements to be swept by occupier.” This mistake, being only in the 
margin, will fortunately not affect the operation of the section. Ample 
powers have been given to the magistrates and commissioners to make 
bye-laws, and for many purposes not included in the old Act. The new 
Act has, however, made it imperative that all such bye-laws must be 
approved of by the sheriff. Children of tender years are put under 
restrictions as regards the sale of newspapers and other commodities in 
the public streets. Some of these provisions substantially vary from those 
contained in the Prevention of Cruelty to and Protection of Children 
Act, 1889, and also in the School Board Acts. Greater facilities than 
previously existed are given for the slaughter of cattle outwith the public 
slaughter-houses of burghs, and the Act sanctions the bringing in of dead 
meat slaughtered more than two miles beyond burghs, without payment of 
dues therefor. I fear the effect will be detrimental to the public interest 
in more ways than one, but especially in affording facilities for bringing 
diseased and unwholesome meat into. burghs, with less opportunities for 
detection than now exist. The right of the commissioners to recover the 
expense incurred in the extinguishing of fires is taken away. 

Section 251 of the Lindsay Act enumerated many offences which, if 
committed in a “street” or “private street” to the obstruction, annoy-‘ 
ance, or danger of the “residents or passengers,” rendered the offenders 
liable on conviction, on the evidence of “one or more credible witnesses,” 
to certain penalties, Now, many of these offences are punishable wherever 
the same may be committed, and without the necessity of alleging that the 
offence was committed to the obstruction, annoyance, or danger of the 
“residents or passengers.” Besides, the provision in the Lindsay Act, that 
persons might be convicted “on the evidence of one or more credible 
witnesses,” has been entirely omitted. It may be doubted, however, whether 
this declaration has much legal effect. No case is put on direct testimony 
alone without some shred of corroboration ; and one witness, corroborated 
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by real evidence, is at common law sufficient. Similar statutory declara- 


tions—e.y., in the Poaching Acts, must be taken rather as practical warn- 
ings to magistrates. 

The fact of being drunk and incapable, and not under the care or 
protection of some suitable person, is now for the first time made a police 
offence, punishable by a penalty of forty shillings, or, failing payment, by 
imprisonment for any period not exceeding one month. Under the 
Public-Houses Acts, the punishment for this offence is a fine of five 
shillings, or, failing payment, twenty-four hours’ imprisonment. It is 
further provided under the new Act that it may be charged as an aggrava- 
tion of the offence of being drunk and incapable, that the accused person 
has, within the twelve months preceding, been three times previously 
convicted of such offence, and if the accused is convicted and the aggrava- 
tion proved, the magistrate may impose an additional penalty not exceeding 
forty shillings in respect of such aggravation, and may sentence such 
person to imprisonment for any period not exceeding fourteen days, with- 
out the option of a fine. New powers are given for putting down betting 
and gaming in the streets. Theatres and other places for public amuse- 
ment cannot be carried on without being licensed by the magistrates, who 
are authorised to make regulations in regard to them. More extensive 
powers of entry have been conferred on the police. 

Brothel-keepers and keepers of disorderly houses are the only persons 
who, under the new Act, cannot lawfully be tried before one magistrate. 
It is provided that such offenders can be convicted only before the sheriff 
or two magistrates. The safeguarding of the interests of the brothel- 
keeper by this exceptional provision is singular, Under the old Act, the 
police were empowered to apprehend any person found in any building, or 
part of a building, or other enclosed space, for any unlawful purpose, and 
on conviction such person was liable to be sent to prison for a first offence 
for a period of thirty days, and for a second offence, for a period of sixty 
days. By the new Act, the police are powerless in such cases, unless the 
person is a known or reputed thief, or an associate of known or reputed 
thieves. As professional thieves of the dangerous type are a migratory 
class, many of them found under these circumstances must be allowed to 
go free, as the local police do not actually know them as reputed thieves 
or associates of such. 

Under the new Act, the original seller of diseased cattle or meat is 
liable to the same penalty “as provided for by the Act” against persons 
for selling diseased cattle or meat within the burgh. Unfortunately, the 
Act contains no provision authorising the conviction of persons for selling 
diseased cattle or meat within the burgh. The above provision, as regards 
the original seller, is, therefore, a brutum fulmen. Fortunately, the 
offence of selling diseased and unwholesome meat can be dealt with under 
the provisions of the Public Health (Scotland) Act, 1867. At present, 
licensed brokers are bound to keep articles purchased by them for seven 
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days for purposes of identification. By the new Act, the period has been 
extended to fourteen days. 

Marine store-dealers must be licensed under the new Act, and all 
offences committed by them against the Merchant Shipping Act, 1854, as 
well as all offences against the Pawnbrokers Act, 1872, except offences to 
which customs and excise penalties are attached, are to be deemed police 
offences and be punishable as such. 

Although the new Act was originally intended to form a complete 
compendium of police and sanitary laws for burghs, some forty sections 
dealing with the mitigation and prevention of disease were expunged 
shortly before the Act was passed. Notwithstanding this, the new Act 
contains many very important sanitary provisions which I cannot enter on 
at present. 

The jurisdiction of the magistrates has been extended, and includes the 
cognisance of all crimes and offences which can be tried before the magis- 
trates of any royal burgh, before any one or two justices of the peace, or 
any dean of guild of any royal burgh. It is also provided that the 
magistrates shall have power to deal with offences against the Public 
Parks (Scotland) Act, 1878, and offences under the Public Houses Acts, 
including breaches of certificate, and it is specially mentioned that the 
latter class of cases can be tried in the Police Court under the ordinary 
police forms of procedure. The sheriff has power to sit in the Police 
Court with consent of the magistrates on any special occasion, or under 
any continuing arrangement. The commissioners may resolve to havea 
stipendiary magistrate appointed, and they are authorised to fix his salary. 
The person to be appointed shall possess the qualifications required for a 
sheriff-substitute in Scotland, and the Secretary for Scotland shall make 
the appointment on being satisfied with the salary provided. The tenure 
of office shall be the same as that of a sheriff-substitute, including right to 
a retiring allowance, but the latter shall be paid out of the burgh general 
assessment, 

Aiders and abettors shall be liable to similar punishment as those who 
actually commit crimes or offences. 

Under the old Act it was declared incompetent to try in the Police 
Court any person who had been twice previously convicted of the crime of 
assault, and consequently such offenders had to be remitted to a higher 
Court for disposal. In the new Act this wholesome provision does not 
appear, but has been deliberately omitted. The habitual wife beater and 
the common bruiser will no doubt rejoice when it comes to their knowledge 
that they can after 15th May next carry on their brutalities without much 
likelihood of being sent to a higher Court. 

The title of “ procurator-fiscal” has by the new Act been changed to 
“burgh prosecutor,” and that of “superintendent of police” to “chief 
constable.” In the course of time I presume we may expect the procura- 
tors-fiscal of the Sheriff-Court to be dubbed the county prosecutors ; and so 
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with the titles of the procurators-fiscal for the Justices and Dean of Guild 
Courts. 

Where shopkeepers and others leave their premises insecure at night, a 
watchman may be placed by the police to guard the same temporarily at 
the occupiers’ expense. 

In the event of a witness refusing to be precognosced by the Burgh 
Prosecutor, or to give information or evidence concerning the subject-matter 
of any crime or offence, after receiving a summons or citation to attend for 
precognition at least twenty-four hours before the diet of compearance, the 
Magistrate may grant warrant to commit to prison such person for any 
period not exceeding thirty days. 

The Act provides what appears to be a very complete set of forms of 
procedure for Police Court prosecutions. 

It also contains many sections dealing with the same subject, which 
should make the duties of Magistrates, Burgh Prosecutors, and Clerks of 
Court more easy than they are at present. There is one clause in section 
477 (which also appears in several public general statutes), and which is 
calculated to rejoice the hearts of Burgh Prosecutors, It is as follows :— 
“In describing any offence against this Act, or other Act under which the 
Magistrate may have jurisdiction, it shall be sufficient to refer to the 
section of the Act founded on, without setting forth the enactment in 
words at length, and the description of any offence against the Act founded 
on in the words of such Act shall be sufficient in law.” 

Persons convicted of common law crimes can be sentenced to a period 
of imprisonment not exceeding two months without the alternative of a 
fine, or may be fined in sums not exceeding £10, or failing payment, to be 
imprisoned for the respective periods applicable to the fines imposed. 

The Act authorises the Magistrates at their discretion to mitigate 
penalties, and provides a scale of fines and relative imprisonments similar 
to those contained in the Summary Jurisdiction (Scotland) Act, 1881, but 
it is expressly ‘ provided that nothing in the Act contained, restricting the 
amounts of fines or periods of imprisonment, shall apply to or affect the 
prosecutions authorised, or the penalties enforceable under the Licensing 
Scotland Acts, 1828 to 1887, or to the Prevention of Crimes Act, 1871, or 
toany Act other than this Act, under which the Magistrate has jurisdic- 
tion to impose fines for greater amounts, or imprisonment for longer periods 
than those of this Act.” Juveniles under fourteen years of age may be 
ordered to be whipped. Rules for new buildings, as also regulations for 
hackney carriages, are appended to the Act. 

There are many other important differences between the new and the 
old Police Acts, but enough has been indicated to give a general impression 
of the scope of legislation, and to stimulate further inquiry. 


D. Dewar. 
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The London Chamber of Arbitration.—On 23rd November, 1892, 
the new London Chamber of Arbitration was formally inaugurated, 
About ten years ago, the idea of establishing in the metropolis an extra- 
judicial institution, modelled mainly upon the continental Tribunals of 
Commerce, occurred to a few prominent business men in the city. First, 


the Corporation of the City of London was induced to take the matter up. 


Then the support of the Chamber of Commerce was enlisted, and as the 
private arbitrations conducted by that body at its own offices had not been 
successful, a circular on the subject in the joint names of the Corporation 
and the Chamber of Commerce was, in 1888, sent out to 4625 persons or 
firms in London. Ninety-three per cent. of the replies were favourable, 
and the Corporation and the Chamber of Commerce accordingly determined 
to proceed with their scheme. In 1890, the scheme was threatened by a bill 
brought in by Mr. Jacoby, M.P., and backed by Sir A. K. Rollit, M.P., 
and others, for the statutory establishment of commercial tribunals to be 
presided over by County Court judges, with lay mercantile assessors. 
But this measure was withdrawn, and as the Arbitration Act of 1889 had 
practically codified the general law of arbitration, and rendered possible 
the creation of an extra-judicial Court to apply it, a definite understanding 
between the Corporation and the London Chamber of Commerce 
was arrived at, and the Chamber of Arbitration was established. 
The offices of the Chamber are within the precincts of the Guildhall. It is 
available both for voluntary submissions and for the arbitration of cases 
referred to it by the Courts of law. The staff of the Chamber consists of 
a Registrar, Deputy Registrar, Legal Assessor, clerks, and an approved 
list of qualified arbitrators. No person is eligible for appointment as 
registrar or deputy registrar who is not either a barrister or a solicitor, 
and has not been in practice in the metropolis of London for at least seven 
years immediately preceding his appointment, The duties of the registrar 
are in substance to keep the process and record, receive the fees, and 
generally to render such assistance to the arbitrators or umpire as he or 
they may require. The legal assessor is a barrister of not less than seven 
years’ standing, appointed by, and holding office during the pleasure of, 
tle Corporation of London, and his chief function is to sit with the 
arbitrators or umpire, and advise and assist him or them in an arbitration, 
if all parties thereto so desire. The approved list of qualified arbitrators 
is prepared in the following manner :—The right of nominating to the 
list is for the present vested in the Corporation of London, the London 
Chamber of Commerce, and such other commercial associations and institu- 
tions as may be from time to time determined, This list is each year 
submitted en bloc for approval to the Court of Common Council at the first 
ordinary meeting after St. Thomas’s Day. Nominations which have been 
objected to are submitted for approval separately. This approval consti- 
tutes the appointment for one year. Arbitrators must be British subjects 
who have been established in business in the Metropolis for at least seven 
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years, as bankers, brokers, merchants, or otherwise; also retired ship 
captains or masters who have served as such on board sea-going vessels for 
at least seven years, and also such other persons as in the opinion of the 
Corporation of London are specially qualified. In most points the pro- 
cedure adheres to the general rule of arbitrations. Practically three modes 
of reference have been established—(1), submission to a single arbitrator ; 
(2), submission to two arbitrators with an umpire ; (3), submission to three 
arbitrators without an umpire—the decision of a majority being sufficient. 
The personal attendance of parties is dispensed with if they agree upon a 
special case. The arbitrators and umpires have the usual powers to 
proceed ex parte in case of default, to administer oaths to witnesses, to sit 
de die in diem, to order the production of documents, &e. A submission 
is not revoked by the death of any party, may be made a rule of Court, 
and implies a contract by each party to pay the prescribed fees. Any 
party desiring to appear by counsel or solicitor must give five days’ notice 
of his intention, and any agent other than a professional advocate must 
produce to the Registrar a written letter of authority from his principal. 
Each arbitrator and umpire receives £2, 2s. for the first, and £1, 1s. for 
each subsequent hour of the sitting; the fee payable for a special case 
jointly stated is £4, 4s.; and the above scale applies unless the parties 
enter into an agreement, to be endorsed on the submission, to pay specified 
fees of a larger amount. The office fees (not including stamp duties) are 
limited to £1, 1s. The legal assessor gets a fee of £5, 5s. for each day on 
which he is engaged for a period not exceeding three hours, and a fee 
of £10, 10s. for each day of more than three hours. Witnesses, counsel, 
and solicitors are remunerated on the High Court scale, but counsel and 
solicitors are paid for attendances at the hearing only. The expected work 
of the Court has already produced a specially prepared “ Arbitrators’ 
Manual.” 

The London Chamber of Arbitration differs from its continental pro- 
totypes in several particulars—(1.) The French and Belgian 7’ribunaux de 
Commerce, although they possess an organisation and jurisdiction of their 
own, are yet intimately associated with the ordinary Courts in other ways, 
The German Handelsgerichte are mere divisions of the Landsgericht. The 
Chamber of Arbitration is absolutely extra-judicial. (2.) The continental 
tribunals of commerce are created by statute. The Chamber of Arbitration 
is the handiwork of the commercial community. The closest analogy to it 
in this respect is to be found in the Dutch Committees, (3.) The average 
continental arbitrator receives no pecuniary remuneration: the oppor- 
tunity for future legislative distinction is his reward. In England this 
stimulus does not yet exist, and the Chamber of Arbitration is therefore 
unable to dispense with arbitrators’ fees. On the other hand, there are 
several points of resemblance between the English and the average con- 


tinental commercial tribunal. In both the arbitrators are chosen by a 


more or less popular election. Both possess an elastic and simple pro- 
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cedure. Both are based on the principle—to which the law has already 
given so many hostages—cuique in sua arte credendum. Both draw their 
energising influence and derive the earnest of their success from the 
inability or failure of the ordinary Courts to grapple with and supply 
the growing needs of a commercial community. 


Legal Education in England.—In a recent number of the Wineteenth 
Century, Mr. Montague Crackenthorpe, Q.C., gives a sketch of the 
progress of legal education in England under the title of “The Inns of 
Court as Schools of Law.” The old perfectly formal system of admitting 
to the Bar was first altered in 1833, when three of the [nns appointed 
Readers. In 1852 the Council of Legal Education appeared, and five 
Readerships were started, to which a-sixth in Hindu and Mohammedan 
Law was added in 1869. It was as Reader in Jurisprudence and Roman 
Law that Sir H.S. Maine delivered his famous lectures on Status and 
Contract. In 1872 the Council was enlarged, and was represented by a 
“Committee of Education and Examination ;” an examination for call to 
the Bar was made compulsory, as recommended by the Royal Commission 
of 1855; and, instead of six Readers, five Professors were appointed at a 
salary of 1000 guineas. The ridiculous and wholly unreal character of 
the arrangements may be seen in the fact that the Professor of Jurispru- 
dence was expected to exhaust the subjects of International Law (public 
and private), Roman Civil Law, and Constitutional Law and Legal 
History. The work of this chair was at one time divided between James 
Bryce and Frederic Harrison. Lastly, in 1891, on the suggestion of 
Lindley, L.J., and the much-abused Sir James Mathew, a “Board of 
Studies” was created, and instead of professors at 1000 guineas, there were 
six Readers appointed at £500. The five more important Readers have 
each of them an assistant at £350. Readers in Roman-Dutch, and 
Hindu and Mohammedan law have since been added. There is also a new 
“General Board of Examiners,” who exact examination in Roman law (or 
a certificate), and in certain portions of English law and equity after the 
ninth term. Mr. Crackenthorpe writes for the purpose of advocating - 
the adoption by the Inns of Court of the proposals made by the “ Legal 
Education Association,” with which the name of Lord Selborne is associ- 
ated, for the establishment in London of a great School of Law for the 
instruction of all students in law, at which impartial examinations shall 
be held, and certificates given which shall be necessary qualifications for 
the practice of the various branches of the profession. The bills intro- 
duced to give effect to these proposals were defeated by the opposition of 
the Inns of Court, but the proposals are now revived in connection with 
the larger scheme for the foundation of a Teaching University in London. 
The Association for promoting that object think that the educational 
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authority of the Inns should be incorporated in the Faculty of Law of the 
proposed University, and as far back as 1886 they formally approached 
the Inns upon the subject without result. The report of the Royal 
Commission of 1888, the discussion of the Draft Charter before the Privy 
Council, and the action of Gresham College, have again brought the 
question before the public, and important action may be expected during 
the present year. The terms offered are most favourable—viz., that the 
Inns should practically control law teaching in the University, and should 
also retain the power of licensing for practice, as distinguished from 
admitting to graduation. 


Conveyancing Practice.—An article in this Review calls attention to 
some reforms required in Conveyancing. It may be useful also to consider 
the strange doubts that hang over some important points in actual 
practice. ‘Two examples will suffice. In the first place, the profession has 
generally understood that in a sale of heritable property by auction, the 
offerers subscribing their offers, which have been written by the auctioneer 
or his clerk, are bound by these offers, although they are neither holograph 
nor tested. It is true that occasionally the attestation clause at the end of the 
minute of enactment of the purchaser has been made to apply to the sub- 
scription of the offers, but that has not been usual, and it has been done for 
the purpose of obtaining the consent of the offerers to registration against 
them. The agreement in the articles of roup is that the offerers shall be 
bound by subscription, and if the untested subscription were not sufficient, 
it would be obviously impossible in any case to enforce liability against the 
next highest offerer, who would certainly not complete any obligation against 
himself after the property had been knocked down to another person. Yet 
this understanding of the profession, although given effect to by a single 
judge, was lately treated in the Court of Appeal (Second Division) as 
inconsistent with the high-and-dry doctrine of probative writing necessary 
for a contract relating to heritage. Fortunately the point was not decided. 
It would rather appear that the doubts expressed by Lord Deas in Shiell 
v. Guthrie's Trustees, 1 Rett. 1085, are extravagant, and that the true 
doctrine is that stated by Lord Neaves in Aberdein’s T'rustees, 5 M‘Ph. 
726. But a still stranger doubt exists on the question (which must occur 
every day) what statutory requisition is necessary by a heritable creditor 
before proceeding to sale, in the case where the debtor has disponed the 
property, but the disponee has undertaken no liability for the debt. The 
classical passage on the subject is in the opinion of Lord President Inglis 
in Stewart v. Brown, 10 R. 202: “I am well aware that a requisition 
must be served on the debtor in the bond, and if the debtor has ceased to 
be owner of the estate, then intimation must be made to the present owner 
that his estate is to be brought to sale.” To the same effect are the 
opinions of the Court in Fleming v. Imrie, 6 M. 363, that in a clause of 
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redemption the word “successor” must mean successor in the ownership, 
and that notice to the debtor is only a prudent and precautionary measure, 
That the owner, being the only person interested in the redemption, ought 
to have notice of a sale, is plain enough; but, when it comes to be a 
question of statutory solemnity, guid juris? The statutory direction is to 
demand payment of the debt from the granter of the bond, and it is not 
possible, even by an ingenious use of the interpretation clause, so to 
torture the schedule of requisition as to fit it to the case of intimation to 
an owner who is not liable for the debt. But if it be essential to intimate 
to the owner (although the statute does not provide a form), is it also an 
essential solemnity to make a second intimation to the debtor? On this 


question conveyancing practice is perfectly chaotic. There should be 


greater facilities for the discussion of such matters. 


The Study of Crime.—In a recent number of Mind this subject is 
discussed by the Rev. W. D. Morrison in a highly scientific manner. He 
asks, first, whether the movement of crime can be accurately measured by 
statistics. Alterations in judicial procedure and changes in legislation 
affect these statistics. The Summary Jurisdiction Act greatly reduced the 
number of indictable offences, but the same crimes were tried in a summary 
manner. The English Education Act increased the number of offences by 
80,519 in one year. Unfortunately, the English blue books do not 
distinguish so well as the Italian and German between judicial statistics, 
criminal statistics proper, and prison statistics. Mr. Morrison points out 
the common fallacy of taking the annual admissions to prison, or the daily 
average of prisoners in prison, as any reliable criterion of the growth or 
diminution of crime. The main tests of the movement of crime, are, of 
course, the cases reported to the police, the cases tried, and the convictions. 
{t is worth remembering that, of 8810 cases of criminal cruelty to children 
dealt with by the Prevention Society, only 1497 were reported to the police. 
Much again depends on the efficiency of the police and the instructions given 
to them. “The actual amount of crime committed is always immensely in 
excess of the statistics of recorded crime.” Mr. Morrison comes to the 
conclusion that with the materials at our disposal it is not possible to say 
positively whether crime is increasing or diminishing. The great con- 
tinental statists—Joly and Tarde in France, Liszt and Starcke in Germany, 
Ferri and Bosco in Italy—all contradict each other flatly on this point 
as regards their respective countries. International statistics of crime 
are still more difficult to compare. They throw light on the probable 
causes of crime, but not on its absolute amount or gravity, and they 
establish a certain geographical distribution of some forms of serious 
crime. Mr. Morrison discusses the personal, social, and cosmical causes 
of crime ; the connection between crime and sex, and between crime and 
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age. He inclines to reject Lombroso’s famous theory of the typical 
criminal, the victim of atavism, whom the late Mr. Charles Scott made 
familiar to the readers of this Review. The percentage of physical and 
mental anomaly in criminals disappears, if you catch your criminal young 
and put him in a reformatory, Mr. Morrison shows a wise scepticism 
with regard to such ludicrous generalisations as that a warm climate 
produces offences against the person, and a cold climate offences against 
property. For example, the great majority of thefts in Paris are com- 
mitted during summer, because then the wealthier people have left their 
houses. Well-to-do people, however, are also criminals; they are, in fact, 
responsible for a larger relative percentage of serious crime than the 
poorer classes. In the United Kingdom the prison population is highest 
when work is most plentiful, and lowest when work is hardest to find. 
The effect of drink in increasing crime, and the effect of “education” in 
diminishing crime have both been much exaggerated. As regards the 
latter, nearly all criminal statists support the saying of Goethe that 
“everything is pernicious which liberalises the mind, but gives us no 
mastery over ourselves.” Mr. Morrison points out that the benevolent 
theories of Beccaria and Howard have not prevented an alarming growth 
of crime. His motto for repressing crime is: ‘ Abolish the cell, establish 
outdoor occupations,” both in prison and in reformatory. 
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Service out of the Jurisdiction. By Francis Taytor Piccort, M.A, 
L.L.M., of the Middle Temple, Barrister-at-Law, late Legal Adviser 
to the Japanese Cabinet. London: Wittiam Crowes & Son, 
LimiTeEp, 27 Fleet Street, 1892. 


Wuen Mr. Piggott published his learned treatise on ‘“ Foreign Judg- 
ments,” he was able to deal with the subject of “Service out of the 
Jurisdiction” in a single chapter of some forty pages’ length. That was 
in 1884. Since then case-law on the subject has been accumulating in the 
English Reports at the rate of about one hundred decisions per annum, 
and it has required the present portly volume (already almost half the size 
of “ Foreign Judgments”) to place an adequate account of the existing Jaw 
and practice before the profession. The large number of decisions with 
which the author has had to deal, fully bears out his remark in the 
preface, that the subject “has occupied during the last five years a remark- 
able amount of attention, not in the Divisional Courts only, but also in 
the Court of Appeal,” and seems to warrant his conclusion that the time 
has come for dealing with it as a separate subject. Of the manner in 
which he has done so, Scots lawyers are fortunately less interested than 
they were in forming an opinion. It was by Rule XI. of the Rules of 
Court framed in 1875, that the English Judges first attempted to extend 
over Scotsmen the jurisdiction which they had for some time exercised 
over other foreigners by means of service of their writs out of the jurisdic- 
tion, And when the operation of that Rule began to be resented in 
Scotland, it was hoped that the changes introduced into the Rules of 1883 
would have the effect of re-establishing the immunity of Scotsmen on the 
basis of the Treaty of Union. These changes resulted, according to the 
author, in this, that Order XI. of 1883, “which is Order XI. of 1875 
remodelled, contains the complete code of cases in which a writ of 
summons may be served out of the jurisdiction, for both the Chancery 
and Common Law Divisions of the High Court.” Mr. Piggott appears to 
be in entire ignorance of, at least he makes no reference to, the history of 
this important order, and with regard to one of its provisions (Order XI, 
Rule 1 (e)) he explains that it is usually said to have been handed down 
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from section 18 of the Common Law Procedure Act—the fact being that 
in that Statute there was, what should still appear on the Statute-Book of 
the United Kingdom, an absolute and entire exception of Scotland from the 
scope of ‘Service out of the Jurisdiction.” But he makes the important 
admission that, “although there is a difference between the Rules of 1875 
and those of 1883, . . . the jurisdiction over Scotchmen and Irishmen 
has on the whole been enlarged by the Judicature Act.” It is not, 
therefore, surprising to find that of the three hundred and odd 
reported instances of such service, a large number (including some 
of the most recent, such as Grant v. Anderson, 1892, 1 Q.B. 108) 
are still concerned with Scotsmen ; and to those of our profession 
whose clients require advice as to the risk of having to litigate 
in England, Mr. Piggott’s book wiil no doubt prove most useful. His 
commentary on the famous Order XI. is most instructive. Had it, or 
something corresponding to it, mutatis mutandis, been in existence in 1883 
—something by which the real meaning and effect of the jurisdiction 
assumed for the first time over Scotsmen by the Rules of 1875, had been 
made clearly to appear,—it is not likely that Scotsmen would have rested 
content with mere amendments of the Rules. They would have insisted on 
their total abrogation as regards Scotland, on the lines of the Bill for that 
purpose introduced and ordered to be printed of 9th May, 1883. For, 
according to the confession of our author, “the real effect of the Rule 
(ie, Rule 2, Order XI. of 1883) seems to be to diminish the effect of 
the principle that for the purposes of jurisdiction in the United Kingdom, 
England, Scotland, and Iveland are three distinct countries.” Even the 
“sad and sorrowful Union” contained a provision (Article LX. of the 
Treaty) intended to avert such a disaster. 

Mr. Piggott devotes one chapter to Ireland and another to Scotland. 
The latter appears to be a conscientious resumé from Mackay’s “ Practice 
of the Court of Session.” It seems too short and sketchy to be of much 
practical use even to English solicitors. No other human beings are likely to 
look at it. It is not in all respects accurate—the statement in the text 
(p. 197) dealing with edictal citation that “there is no provision in the 
Acts of Sederunt for giving notice of the citation to the defender,” being 
not in accordance with the A.S., 18th December, 1868, which is printed 
in extenso two pages further on. The habitual sneer at our arrestment 
al fundandam jurisdictionem occurs frequently throughout the work. 
Perhaps that mode of founding jurisdiction has been pushed to an extreme. 
But it does not amount to the bare assumption of jurisdiction in which our 
southern neighbours indulge; and the proceedings attempted in Dobson 
v. Festi, 1891, 2 Q.B. 92, and Western National Bank of the City of New 
York v. Perez Triana & Co., 1891, 1 Q.B. 304, may be very well set 
against the arrested tooth-pick so often thrown, so to speak, in the teeth 
of Scots lawyers, 


We must congratulate Mr. Piggott on the apparently boundless field 
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for literary criticism which the Rules of Court seem to afford. Many 
of the questions raised seem trivial and judge-made. Compare, for example, 
the protracted litigation in Grant v. Anderson before cited, on the question 
which a firm of Glasgow manufacturers “carried on business” in London 
because they had an agent there with the comparatively cheap and short 
settlement of a similar question in Laidlaw, 17 R. 544. Such criticism, 
however, may be pure jealousy. Mr. Piggott is to be congratulated on the 
production of a careful and exhaustive treatise upon a subject of practical 
importance across the Border, although we on this side may wonder why it 
should have been allowed to assume such great importance. 


G. W. Burnet. 


Digest of Scottish Conveyancing Cases. By A. M. Wituamson, M.A., 
Member of the Society of Advocates in Aberdeen. Edinburgh: 
WitiiamM Green & Sons, Law Publishers. 


The principal object of this work, as explained in the author’s preface, 
is to furnish to the practitioner within a conveniently small compass a 
synopsis of cases relating to the subject of conveyancing which have been 
decided in the Court of Session and the House of Lords during the last 
eighteen years ; while the author also expresses the hope that it will be of 


assistance to the student of conveyancing by serving as a supplement to the 
text-books. The digest treats of about 1000 cases, arranged in thirty-five 
chapters, and falling under pretty much the same heads as are dealt with 
in Bell’s “ Lectures on Conveyancing” (save that bills of exchange and the 
enforcement of obligations are omitted), while, on the other hand, chapters 
have been introduced as to servitudes, salmon-fishings, teinds, and churches, 
churchyards, houses, &c, While there can be no doubt that Mr. William- 
son’s omissions are well advised, we think that he might very properly 
have omitted the chapters last referred to, and such other matters as cases 
under the Agricultural Holdings Act of 1883 and the Crofters Holdings 
Act of 1886. It is no doubt difficult to define precisely what are con- 
veyancing cases, but cases under either of these statutes, or cases under the 
Law of Contract, Mercantile Law, the Law of Property, or Church Lav, 
cannot with any propriety be so designated. The only reason why they 
are ever thought of in such a connection is that certain popular lecturers 
on conveyancing have also lectured on widely different titles of law. The 
structure of a contract of copartnership, a charter of salmon-fishings, a 
disposition of teinds, a mortgage of a ship, no doubt involves accurate 
knowledge of the law, but it is something totally different from the 
doctrinal exposition of the law. 

As regards the manner in which the work has been senabiedl we may 
on the whole congratulate the author. His reference to each case is 
necessarily brief, and in striving after brevity he has occasionally failed to 
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make the purport of the decisions perfectly clear; and in a very few 
instances he has omitted some essential ground of the decision, with the 
result that his statement is somewhat misleading. But in general he has 
succeeded in giving a lucid account of the cases in remarkably few words. 
The work cannot, of course, take any permanent place among legal text- 
books, but at present when there is no other digest of cases subsequent to 
1885, it will be of much service in saving the time required for hunting 
through the indices of the last seven volumes of the reports. Besides, it is 
only fair to state that Mr. Williamson’s digest really is something more 
than a mere collection of rubrics, for in many instances considerable 
trouble has been taken to point out the grounds of judgment, and how 
far they have been recognised in previous and succeeding decisions. We 
doubt if the digest will be of much assistance to students, unless in the 
exceptional cases where they have much spare time at their disposal and 
free access to the reports, but we can recommend it as likely to be 


of service to all practising lawyers. 
WiLuiaAM CHREF. 


Two Hundred and Fifty-eight Cases of Suffocation of Infants.—By 
Cuar.Les TeMPLEMAN, M.D., B.Sc. (Public Health) Surgeon of Police, 
Dundee. 


This pamphlet gives a melancholy glimpse into the habits of the 
poorest working people in Dundee. It discusses the police statistics of 
infants found dead in bed with their parents, over a period of ten years. 
Differing from many of the witnesses before the Lords Committee on the 
Children’s Life Insurance Bill of 1890, Dr. Templeman does not think 
that the temptations of insurance money have much to do (at least in 
Dundee) with this distressing chapter in the subject of infant mortality. 
He traces these deaths chiefly to the Saturday night drinking habits of the 
mothers, and the overcrowding in one room houses, especially in the 
winter months. He thinks that medical evidence alone is incapable of 
distinguishing in a reliable way between accidental and homicidal death 
from overlaying; and he accordingly advocates the adoption in this 
country of some portion of the German law, which prohibits a child under 
the age of two years from being allowed to occupy the same bed as its 
parent or nurse. He doubts whether the words of the Protection of 
Infants Act, wilfully exposing children to unnecessary suffering by a 
person having the charge of them, will apply to such cases. He evidently 
believes that there is criminality in a good many of them, and he comments 
on the fact that not in one case out of 399 in ten years would the Crown 
authorities order a prosecution. We are not prepared to sanction 
Dr. Templeman’s German remedy, but he has done well to call attention 
to the apparent wrongs endured by babies, who are not able to make their 
voices articulately heard. 
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Costs in Appeal to the House of Lords in Forma Pauperis.—In the 
recent English case of Johnson (pauper) v. Lindsay & Co., 18th Decem- 
ber, 1891, L.R. House of Lords, p. 110, the Appeal Committee of 
the House of Lords, Lord Chancellor Halsbury and Lords Watson, 
Herschell, Macnaghten, and Morris being present, reported to the House 
that the taxing officer should be directed, that in taxing the bill of costs of 
a successful pauper appellant—(1) The fees of the House are to be dis- 
allowed: no pauper appellant pays, or can in any event be called on to 
pay these; (2) also the fees of counsel; and (3) that the solicitor is to 
have his costs out of pocket with a reasonable allowance to cover office 
expenses. 

Although these rules as to disallowing the fees of counsel and solicitors 
were laid down with reference to an English appeal, and are in conformity 
with the decision of the English Court of Appeal in Carson v. Pickersgill 
& Sons, 17th April, 1885, 14 Q.B. Div. 859, which probably influenced 
the decision of the Appeal Committee, it is the belief of well-informed 
parliamentary solicitors that they will be followed in appeals from Scot- 
land and Ireland. They accordingly deserve the attention of the profession 
throughout the United Kingdom. The case in the Queen’s Bench Division 
was decided upon the construction of Order XVI., rules 24, 25, 26, 27, and 
31 of the Supreme Court Rules of Procedure, and the House of Lords, 
although not bound by these rules, was no doubt desirous to establish 
uniformity of practice throughout the Courts of England upon such a point. 
There had also been under the old law in England a variation in practice 
between the Common Law and Equity Courts as explained by Lord Esher, 
Master of the Rolls, which it was desirable to prevent in future. The doctrine 
of the English law, as laid down by Lord Esher and the Appeal Committee 
and explained in the report of the case of Johnson v. Lindsay & Co., is 
that the services rendered by counsel and agent to a pauper litigant being 
gratuitous in any event, and no expenses being awarded against a pauper 
in any event, it is unfair to saddle his opponent with the payment of the 
pauper’s costs even though he succeeds, The former ratio is applicable to 
Scotland, where a pauper litigant admitted to the poor roll cannot be 
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required to pay the fees of his legal advisers in any event. Lut the latter 
ratio is not applicable to the practice of Scotland, for in the Courts of that 
country expenses are awarded against a pauper litigant when unsuccessful, 
and are recoverable from him should he afterwards acquire the means of 
payment, or may be set off against any award of expenses in favour of the 
pauper, Gordon v. Davidson, 1865, 3 M. 938, It appears, therefore, to 
require the consideration of the Appeal Committee whether the rule in 
question should be applied to Scottish pauper appellants. No doubt, 
apart from the reason expressed in the report, a tacit reason for adopting 
the new rule was the desire to suppress pauper appeals which are so often 
a hardship to the opposite party and a nuisance to the judges of the Appeal 
Court. The spirit of speculation in litigation, like the spirit of gambling, 
appears almost irrepressible and constantly recurs in all Courts and in all 
possible forms, We sympathise with the desire to repress it by stringent 
measures. But it is open to serious question whether the course of refusing 
payment to the professional advisers and representatives of that rare species 
of pauper appellant who succeeds in his appeal is the best, or is even a just 
remedy for speculative litigation. Might it not be a better remedy either 
to prohibit by statute or by regulation of the House of Lords, pauper 
appeals, except with leave of the Court of Session, or to allow them only 
where there was a difference of opinion amongst the judges, as the Court 
of Session now does in appeals from the Sheriff-Court when the reporters 
differ, Carr, 13 R.113; Watson, 16 R. 111; or to require after a case 
has been decided against a pauper in the Scottish Court, a fresh application 
to the reporters on probabilis causa to say, after considering the adverse 
judgment of the Court of Session, whether there is still a probabilis causa 
before allowing the pauper to litigate as such in the House of Lords. 

The condition of admission to the poors rojl in the House of Lords is 
certainly severe enough in words, for the litigant has to prove he has not £5 
in the world—a severity which probably defeats its own object, but no care 
seems to have been taken, as has been done by the prudent precaution of 
the Court of Session, to ascertain that there is a substantial question to be 
litigated and some prospect of success. It may even be contended that to 
refuse such costs is beyond the power of the House of Lords, for the 
Scots Act, 1424, c. 45, expressly provides that “the king for the love of God 
sall order the judge to purvey and get a leill and a true advocate to follow 


sik puir creatures causes; and if sik causes be obtained, sal assyth baith 
the parties skaithed and the advocates coastes and travel.” 
Ze. J. G. M. 


Arbitration Clause in Policies of Insurance and other Contracts— 
Caledonian Insurance Company v. Gilmour, 18 R., p. 1219, reversed House 
of Lords, Friday, 16th December, 1892.—It is not easy to reconcile, except 
upon a very artificial theory, the judgment of the House of Lords in this 
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case with the rule of Scots law that a reference of all disputes which may 
arise upon a contract to an unnamed arbiter, cannot be sustained or set 
up by way of defence to an action upon the contract in the ordinary 
Courts of law. It seems, however, to be a necessary inference, from the 
judgment of Lord Watson, that if the parties choose to add to such a clause 
of reference a proviso that the determination of matters in dispute by the 
tribunal so appointed shall be a condition precedent to any right or obliga- 
tion under the contract, or that action shall lie only for the sum found due 
by the arbiters, the proviso will make the reference effectual. Lord 
Watson accepts the view expressed by the Court below that it was the 
intention of the parties under the clause of reference to submit to arbi- 
tration not merely the assessment of damage, but also any question of fact, 
or of construction of the contract, upon which the determination of the 
damage might depend. This would include, as the Lord President ex- 
plained, the question as to whether the articles of which the value was 
claimed were in the premises at the time; and it would also include the 
question whether the damage was done to these articles by fire, as the 
proximate cause, or by a risk expressly or impliedly excluded from the 
policy. There are numerous insurance cases, both upon marine and fire 
risks, where apart from allegations of fraud or breach of the conditions 
of the policy, (which were expressly excepted from the reference in the 
case of Gilmouwr,) questions of the nature indicated, partly of law and 
partly of fact, have formed the subject of dispute. Lord Watson does not 
deal with the precise limit or extent of the reference at all, and it would, 
therefore, seem that he regarded this point as immaterial. He rests his 
judgment on the ground that the obligation in the policy to make good the 
damage by fire could not be separated from the agreement te submit to 
arbitration, and that the two obligations, in the words of the judgment, 
were to be taken as “a stipulation one and indivisible.” He then 
proceeds to the enquiry whether such a reference is valid by the law 
of Scotland. As the result of a review of the Scottish decisions, he finds 
that the distinction between invalid and valid contracts of submission to 
arbiters unnamed is to be found in the fact that the one class does, while 
the other class does not, oust the jurisdiction of the ordinary Courts of the 
country. For the purpose of showing that such is not the effect of a refer-. 
ence in terms even wider than that in Gi/mour’s case, his Lordship cites the 
case of Scott v. Avery, 5 H.L.C. 811, 2 Jur. N.S. 815, decided upon the 
English rule, which regards as illegal all references to arbiters, named or 
unnamed, which have the effect of ousting the jurisdiction of the Queen’s 
Courts. In that case Lord Campbell held that the reference embraced not 
only the assessment of damages, the contemplation of quantum, but also 
any dispute that might arise between the underwriters and insured respect- 
ing the liability of the insurers. Upon the question whether a reference 
of this kind was tainted with illegality, in respect that it set up a 
private tribunal in place of the ordinary Courts, he says, in the pas- 
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sage cited and relied on by Lord Watson: “ Now, in this contract, it is 
stipulated in the most express terms that, until the arbitrators have deter- 
mined, no action shall lie in any Court whatever. That is not ousting the 
Courts of their jurisdiction, because they have no jurisdiction whatever, 
and no cause of action accrues until the arbitrators have determined.” 
The soundness of this argument has been questioned in subsequent English 
cases, and the effect of the decision in Scott v. Avery has been variously 
explained, a fact which does not seem to have been brought under the 
notice of Lord Watson in Gilmour’s case. In Edwards v. Aberayron 
Mutual Ship Insurance Society (1 Q.B.D. 563), for example, Mr. 
Justice Brett expresses an opinion that if Scott v. Avery is to be 
interpreted according to the opinion of Lord Campbell just cited, 
the earlier cases are all over-ruled, and the doctrine previously 
maintained with regard to ousting the jurisdiction of the ordinary 
courts is exploded. He explains that it was upon this (in his opinion 
erroneous) view of the decision that TZredwen v. Holman (1 H. 
and C. 72), was decided. Inthat case the clause of reference provided 
that ‘‘all other causes of dispute of whatever nature shall be referred 
in like manner: and no action at law shall be brought until the arbiters 
have given their decision.” This case, in which the reference was sus- 
tained, he contrasts with Horton v. Sayer (4 H. and N. 643), where 
a similar agreement to submit to arbitration all questions in dispute was 
held ineffectual, on the ground that the contract did not make the 
determination of the matters referred a condition precedent to the right 
of action. Mr. Justice Brett (1 Q.B.D., at pp. 595, 596) expresses 
very strongly his dissent from the view of Scott v. Avery, upon which 
Tredwen v. Holman was decided, and maintains that the case of Horton v. 
Sayer shows that view to be unsound. He expresses his own interpretation 
as follows :—‘‘ The true limitation of Scott v. Avery seems to me to be that 
which was expressed in it” (referring to the judgment of Lord Chancellor 
Cranworth), “and which, as I have pointed out, has so often been expressed 
about it, that if parties to a contract agree to a stipulation in it, which 
imposes as a condition precedent to the maintenance of a suit or action for 
a breach of it, the settling by arbitration of the amount of damage, or the 
time of paying it, or any matters of that kind which do not go to the root of 
the action—t.e.. which do not prevent any action at all from being main- 
tained, such stipulation prevents any action being maintained until the 
particular facts have been settled by arbitration; but a stipulation in 
acontract which in terms would submit every dispute arising on a con- 
tract to arbitration, and so prevent the suffering or complaining party from 
maintaining any suit or action at all in respect of any breach of the con- 
tract, does not prevent an action from being maintained ; it gives at most 
aright of action for not submitting to arbitration, and for damages, pro- 
bably nominal.” An entirely different view of the decision in Scoft v. 
Avery is expressed in Edward’s case by two of the other judges in the 
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Exchequer Chamber. According to their view, the decision goes the full 
length of the passage cited from the judgment of Lord Campbell (Amph- 
lett, ., and Pollock, B., 1 Q.B.D., at pp. 578 and 581), The Scottish 
decisions referred to by Lord Watson as giving effect to the same doctrine 
as Scott v. Avery do not tend to elucidate the difficulties of these conflicting 


views in England. It is certain that no Scottish case has gone the length 
of the decision in 7'redwen v. Holman in supporting a general reference of 
future disputes to unnamed arbiters, and it has never occurred to any 
Scots lawyer that such a reference could be made effectual by importing 
into the contract a term making the submission a condition precedent to 
a right of action. Probably the decision in Jerry & Cuninghame vy, 
Brown (21 D. 1337), marks the farthest point to which the Scottish 
Courts have gone in supporting a reference to unnamed arbiters. In that 
case, a reference was sustained of the question at what period the 
minerals let became workable “only. at an evident loss.” It was held 
not to be an objection to the reference that the arbiters would have to 
take evidence in order to determine the question submitted to their 
decision, A similar decision was pronounced in Cochrane v. Guthrie 
(21 D. 369, 376), where Lord Deas used the expressions cited by Lord 
Watson. He says: “It is not a submission of disputes and differences. 
It is an agreement that the occurrence of a certain contingency shall be 
ascertained in a certain way, and in that way only.” In all the Scottish 
cases where a reference to unnamed arbiters has been sustained, it has 
never been questioned that a general reference to unnamed arbiters is bad, 
and the exception to this rule has always been made to depend on the 
nature of the questions referred. In Henry’s Trustees v. Renton (13 D. 
1001), Lord Fullerton discriminates between the rule and the exception 
as follows: ‘‘The exception arises where the ascertainment of a point 
essential to the extrication of a special stipulation in the contract 
is made part of the stipulation itself.” It is like the contract 
to sell at a price to be fixed by an arbiter. In Merry & Cuning- 
hame v. Brown, Lord Cowan puts the exception more widely. He 
says: “It is an exception to this rule that an agreement by parties toa 
contract to submit matters essential to the extrication of their rights and 
obligations under its provisions, is binding and effectual in law.” These. 
expressions go as far as any in sustaining references to unnamed arbiters, 
and they are substantially in accord with the passage in Bell on Arbitra- 
tion, which in Gilmour's case the Court below adopted as a correct state- 
ment of the law. It is clear that the Courts in Scotland have not, 
up to this time, regarded as valid a reference of proper disputes between 
the parties, which could not have been foreseen at the time of entering 
into the contract. The Scottish decisions have been entirely in harmony 
with the limited interpretation put upon the case of Scott v. Avery by Mr. 
Justice Brett in Edwards v. Aberayron Mutual Ship Insurance Socwty, 
and not with the dicta of Lord Campbell cited by Lord Watson. The 
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exception does not seem to be placed in these cases upon the theory 
adopted by Lord Watson, that ancillary references do not oust the juris- 
diction of the Courts. Nor is this the principle upon which, according to 
the view of the late Lord President, the reference to unnamed arbiters was 
held invalid in the leading case of Buchanan v. Muirhead (M. 14,593). 
His Lordship deals with the case in his judgment in 7'he Steel Company v. 
Tancred, Arrol & Company (15 R. 215), and cites the following passage as 
expressing the ground of judgment: “The difficulty of supporting the 
plea of the defender arises from the reference being not to an individual 
but to a description of persons who, as well us the point to be decided, 
must necessarily have been indefinite at the date of the contract.” This 
is the principle which seems to have been accepted in subsequent cases, 
although the expediency of the rule, and even its intelligibility, has been 
challenged by eminent Judges, as by Lord Bramwell in Tancred, Arrol &: 
Company, 17 R., H.L. 31, 15 Ap. Ca. 125. 

It is not our business to criticise the merits of the decision in Gilmour's 
case, Which has been received with so much enthusiasm by fire companies 
as to excite the suspicions of the insuring public. There seems to be 
nothing objectionable from a business point of view in the agreement 
that a reference to arbiters shall be a condition precedent to an action, and 
Mr. Bunyon has explained how such an agreement became necessary under 
the English common law against arbitrations. But it is perhaps unfor- 
tunate that Lord Watson should have sought to identify what is certainly 
anew rule in Scots law with the familiar doctrine of ancillary reference, 
and that upon a principle novel in the law of Scotland, But the question 
which the decision in Gilmour's case leaves open is, whether a general 
reference of future differences to unnamed arbiters may be made effectual 
by the addition of .a clause making such reference a condition precedent 
to a right of action. If, for instance, the clause of reference had con- 
tained no exception of questions of fraud or breach of the condition 
of the policy, would it still have been a valid reference and defence 

\, to any action as to the matters included in the reference? A decision 
\ which appears to go this length has been pronounced in England in an 
insurance case, upon the authority of Scott v. Avery, but not by a Court 
‘of appeal (Viney v. Bignold, 20 Q.B.D. 172). But it is exceedingly doubt- 
\ ful whether the Scottish Courts would sustain a reference of this kind 
to arbiters unnamed, or go beyond the actual decision in the case of 
Gilmour, If the criterion of a valid reference laid down by Lord Watson, 
and explained by the passage he cites from Lord Campbell’s judgment in 
Scott v. Avery, were adopted to the full extent, this would have the effect 
of extending the exception in the law of Scotland, so as practically to 


abrogate the general rule. 
W. Harvey. 
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Effect of Pledge by Stockbroker of Negotiable Securities, the Property 
of different Clients—Bona fides. Simmons v. The London Joint- 
Stock Bank, L.R. (1891), 1 Ch. 270; Zhe London Joint-Stock Bank 
v. Simmons, L.R, (1892), A.C. 201. 

The material facts were these : 


Simmons, the plaintiff, deposited with Messrs. Herapath, Delmar & 


Company, his stockbrokers, bonds of the Bank of Buenos Ayres, commonly 
known as “cedulas,” issue “J.” These cedulas were payable to bearer, 
and were deposited merely for safe custody. Their nominal value was 
$15,000. On 12th October, 1887, Delmar, a partner of the firm, sold 
without any authority these stocks for £1820, and at the same time 
entered into a contract to repurchase like stock to a similar amount on the 
28th October, at the same price, plus a percentage for interest. On 28th 
October Delmar’s account was overdrawn, but he arranged with his 
bankers, the defendant company, tliat in return for certain stocks, 
to be deposited that day, he should obtain in advance a further over- 
draft. He accordingly got delivery of the cedulas as arranged, paying 
for them by a cheque for £6000 on the bank, which was honoured out 
of the new overdraft. On the same day he delivered the stock en bloc 
with « number of other securities belonging to various clients to the 
Bank. Meantime, however, he gave unequivocal indications to his 
clerks that these newly-bought cedulas were to be in lieu of those 
of Simmons’, which he had sold. There was even an entry of Sim- 
mons’ name in a record-book kept by the firm, opposite the numbers of 
the new shares, but there was some doubt as to when this was made. 
Delmar absconded in June of the next year, insolvent, whereupon the 
London Joint-Stock Bank claimed to retain the bonds in question, and 
afterwards sold them en bloc with others for a fair price. Simmons, how- 


ever, raised an action against the bank concluding for delivery of his stock, 
which he said Delmar had held for safe custody only, and, to the know- 
ledge of the bank, with no authority to pledge. It was argued for him 
that this was not an isolated case, but part of a course of dealing with 
Delmar on the part of the bank, and that the latter must have known that 
Delmar was not owner of all the securities he pledged; and that if they 


had knowledge of agency they were put on inquiry as to its extent. 

For the bank it was contended that the new cedulas which had been 
pledged were not the plaintiff’s at all; that they could not have been paid 
for without the cheque on the overdrawn account, to secure which they had 
been pledged ; that there was no declaration of title to them in favour of 
Simmons, and that the Bank had acted in perfect good faith throughout. 
It appeared from the evidence that the bank had been in the habit of 
allowing a release of any particular security, when required, on others of 
equivalent value being lodged the same day. The case was tried before 
Mr. Justice Kekewich, who found for the plaintiff and the Court of 
Appeal adhered to his judgment, Lord Justice Bowen giving the leading 
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opinion. The bank then appealed to the House of Lords, which unani- 
mously decided in their favour, Lord Chancellor Halsbury and Lords 
Watson, Herschell, Macnaghten, and Field all giving elaborate opinions. 
The points to be determined resolved themselves into three, which were 
afterwards stated by Lord Macnaghten to be—(1.) Did the cedulas in 
question belong to Simmons? (2.) Were they negotiable? (3.) Did the 
bank take them in good faith? (1.) All the judges decided in favour of 
the bonds being Simmons’ property, holding that Delmar in buying them 
had intended to repair the wrong he had done Simmons, and that he had 
before handing the bonds to the bank sufliciently appropriated them to 
him, so that what was deposited with the defendants was the plaintiff's 
property. (2.) As to the negotiability of the cedulas, the House of 
Lords found that the cedulas had been proved to possess all the elements 
of complete negotiability, that delivery not merely passed property in them, 
which was admitted to be according to the custom of the London Exchange, 
but that, when made to a holder in due course, without notice, it passed 
free of all latent equities. (3.) The real difficulty was the determination 
of the third question—viz., Did the defendants take the securities in what 
the law holds to be good faith? The lower Courts held that the bank 
knew that Delmar might not be owner of the stock; that by the custom 
of business, however, he might be authorised to pledge it, and that the 
bank knew this and believed he had such authority; that no custom, 
however, had been proved authorising the pledge of one customer’s stock 
en bloc with that of another for a loan over the whole; that the bank did 
not believe that Delmar had, in fact, authority so to deal with the stock, 
but that they did believe that, having the authority to pledge, he was in 
law at liberty to do so in the way indicated. These judges, however, 
considered themselves bound by the decision in The Earl of Sheffield v. 
The London Joint-Stock Bank, L.R. 13 App. Ca. 333, to find that as the 
bank had taken the stock in reliance on an authority which they did not 
believe (except as mere matter of mistaken legal inference) that Delmar 
possessed, they took the risk, by doing so without enquiry, of his having 
no authority at all. 

It will be remembered that Lord Sheffield’s was a case in which Mozeley, 
a money-lender, had pledged with this same bank, for a loan of their full 
value, stocks which had been deposited with him for a loan to a much 
smaller amount. The House of Lords found Lord Sheffield entitled to 
redeem the stock on repayment of the loan as security for which they had 


been originally deposited with Mozeley, holding that the knowledge which 
the bank had of the latter’s business was such as to preclude any real 
belief in his authority to pledge for anything like the full value of the stock. 

After very mature consideration the Lords held that there was no 
evidence in the present case of any circumstances which ought to have led the 
bank to suspect that Delmar had only limited authority and that therefore 
Lord Sheffield s case could not be regarded as ruling it. That case, they 
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indicated, was decided entirely on its own merits and established no 
principle of law other than the very old one that a purchaser, even for 
value, cannot insist on his purchase, if he knows that the seller has no 
right to sell, Knowledge of this was there held to be involved in the 
knowledge which the bank had of Mozeley’s business, in the course of 
which he never advanced more than a small proportion of the value of 
the security left with him, for which alone he was entitled to retain and 
deal with the stock. In the dealings of stockbrokers and their customers, 
however, it was found that the deposit of securities, as cover, even to their 
full value is as well-known a course of dealing as anything can be ; and 
that “brokers are, in the ordinary way of their business, employed to sell 
and buy and to raise money upon, as well as to keep in safe custody, the 
securities of their customers ;” so that, whether the bonds belonged to 
Delmar or not, the appellants were entitled to assume in the absence of 
any indication to the contrary that he had full authority to deal with 
them. Nor was the mere fact of a loan being raised over securities 
belonging to a number of customers in itself regarded as such indication, 
As Lord Chancellor Halsbury put it: “If there is £10,000 borrowed and 
ten different clients’ securities deposited, what is there to suggest to the 
bank that the ten clients have not each a joint interest in the £10,000, or 
a several interest which their several property justifies the broker in 
pledging. . . . What appears to me very clear is that there is nothing in 
the transaction, nothing in the position of broker and customer respectively, 
to make it a reasonable inference that the broker was exceeding his 
authority ; or indeed that there is anything which could reasonably be 
supposed to raise a doubt on the subject. . . . The phrase that they were 
deposited en bloc seems to me somewhat fallacious.” Judgment was 
accordingly given in favour of the bank. 
Although the two cases are not perfect parallels, there is still sufficient 
similarity in essentials for the judgment in this case to be regarded as 
setting the seal of approval on the judgment of the Second Division of the 
Court of Session in the recent case of Dunlop’s Trustees v. The Clydesdale 
Bank, 18 R. 751, Lord Young’s elaborate dissent from which was based 
on considerations not unlike those which prevailed in Lord Sheffield’s 
case and were urged for the plaintiffs here. The results of Sheffeld’s and: 
Simmons’ cases taken together may, so far as they affect principle, be 
summed up thus: The mere fact of agency does not per se raise a pre- 
sumption of limited agency, but if, through the course of business or 
otherwise, the party dealing with one whom he knows to be an agent has 
also cognisance of facts which suggest that the agency is a limited one, and 
he deals with the agent beyond that limit he does so at his peril, et wtitur 
jure auctoris, even where the subject-matter of the transaction is negotiable 
stock, ‘If there be anything which excites suspicion that there is some- 
thing wrong in the transaction,” as Lord Herschell put it, “the taker of 
the instrument is not acting in good faith if he shuts his eyes to the 
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facts presented to him and puts the suspicion aside without further 
enquiry.” 

A comparison of the remedy sought in Lord Sheffield’s case and in 
Simmons’ suggests a limitation in the scope of the latter decision. 
In Sheffield it was redemption of the stock on payment of the amount 
for which it was actually given in security ; in Simmons the original deposit 
being for safe custody, redelivery was claimed from the bank without any 


payment. The case does not decide, as Lord Herschell points out, that 


Simmons would not have been entitled to redeem his stock for the amount 
which the bank advanced over it. Lord Watson does, indeed, indicate a 
doubt whether, while the owner of a corporeal pledge has an interest in 
its being held only for the specific advance, an owner authorising the pledge 
of negotiable documents up to their full value has any interest to object to 
their being pledged en bloc. But quere, if Simmons’ securities had largely 
risen in value while the others had fallen, would the bank have been 
entitled to retain them for more than their value when deposited? It 
might be difficult to bring home to them knowledge of separation of 
interest, but if this could be done, there seems no reason either in the 
decision or on principle which requires such a result. 

There are some Scottish cases on the rights of banks in negotiable 
securities, the bearing of Simmons’ case on which it is worth while con- 
sidering. Of these, the latest is Horshurgh v. The Royal Bank of Scot- 
land, 18 R. 12, and of the others, the most important, perhaps, are 
Hamilton v. The Western Bank, 19 D. 152, and The National Bank v. 
Forbes, 21 D. 79. The principle settled by these cases may, I think, be 
fairly stated to be this, that where a bank takes as security a mere pledge 
of a corporeal or non-negotiable subject, it acquires a mere title to posses- 
sion based on and limited by the conditions of the specific contract, on 
fulfilment of which the subject must be given up. But where, on the 
other hand, the security takes the form of a title, not merely of possession 
but of property, then on repayment of the specific advance, the borrower 
is entitled to a reconveyance, but this he can only enforce by a personal 
action in answer to which the bank is in general equally entitled to set 
off all other claims which it has against the customer. Now, does 
Simmons require the extension of this principle to the case where securities 
are deposited by one who is not the owner? Would the bank—e.., in this 
case, have been entitled to hold Simmons’ stock not merely for the 
advances, but for, say, a balance due by Delmar on a discount account! 
I venture to think not, unless, indeed, the bank honestly believed that the 
stock was the pledger’s own. The knowledge of the fact of agency may 
not infer any obligation to suspect limited agency ; but knowledge that a 
man is an agent surely precludes any reliance on an authority to pledge, 
not for his principal’s benefit, but obviously for his own liabilities. Lord 
Herschell laid considerable stress on the fact that any other decision on 
the questions raised in Simmons’ case than that at which their Lordships 
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arrived would render negotiable instruments less fully negotiable than are 
documents of title under the Factors Acts, But these Acts themselves 
limit the effect of a pledge by a known agent to the covering of actual 
cash advances made over the subjects; and it seems sound in point of 
principle to apply this rule to the case of negotiable securities also. 


J. RoBeRTON CHRISTIE. 


Writ of Habeas Corpus—Contempt of Court.—The case of Barnardo 
v. Ford (Gossage’s case), decided by the House of Lords on 25th July, 
1892 (App. Ca. 1892, p. 326), deserves notice for the discussion which is 
to be found in the opinions of the judges on the question of the issue of a 
writ of habeas corpus. The case came up on appeal from an order of the 
Court of Appeal (24 Q.B.D. 283), dirécting the issue of a writ of habeas 
corpus against Dr. Barnardo, to bring up the body of a child, Harry 
Gossage, who had shortly before been an inmate of his institution for desti- 
tute children. The peculiarity of the case arose from the fact that Dr. 
Barnardo had parted with the custody of the child, without authority from 
its parents, before application for the writ had been made. He alleged 
that he had handed over the child to another person, to be taken to 
Canada, before he had any notice of the mother’s desire to recover him, 
and that he did not know the address of such person or where he or the 
child was. All the judges in each of the Courts agreed that, in the special 
circumstances, the writ ought to issue, practically on the ground, as stated 
by Fry, LJ., that there was reason to believe that the illegal act 
of parting with the custody of the child, without the parents’ consent, had 
been done in order to defeat the anticipated process of the Court, and 
that on the issue of the writ the person would ultimately be produced. 

But the question which caused a serious division of opinion on the 
Bench, and which invests the case with its chief importance, is this :— 
In the case where the Court is satisfied that, as matter of fact, the illegal 
detention has ceased, although wrongfully — where the custodier has 
wrongfully parted with the custody of another—before application for the 
writ has been made, is the issue of the writ of habeas corpus the appro- - 
priate remedy? It is to be noted that the sole purpose of issuing a writ in 
such a case would be to vindicate the authority of the Court against the 
wrong-doer, to use it as a means of compelling one, who has unlawfully 
parted with the custody of another person, to regain that custody, or of 
punishing him for having parted with it. 

It may safely be affirmed that the celebrated constitutional remedy, 
known as the writ of habeas corpus, was not originally intended for any 
such purpose. It was intended as a remedy for a person deprived of his 
liberty. “It is addressed to him who detains another in custody, and 
commands him to produce the body, with the day and cause of his caption 
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and detention, and to do, submit to, and receive whatever the judge or 
Court shall consider in that behalf.” The statute of Charles IT. (31 Car. 
II., c. 2), is entitled “ An Act for the better securing the liberty of the sub- 
ject, and for preventing of imprisonment beyond the seas,” This Act did 
not for the first time introduce a remedy for unjust imprisonment, it 
simply made the writ more actively remedial by imposing penalties for dis- 
obedience. Its scope, however, was limited to criminal, or supposed 
criminal, matters ; all other cases of unjust imprisonment being apparently 
left to the common law. Matters remained in this position until the 
passing of the statute 56 George III. c. 100, which empowered judges 
of any of the inferior Courts to issue a writ of habeas corpus on 
probable or reasonable ground of complaint, where any person is con- 
fined or restrained of his liberty, otherwise than for some criminal, 
or supposed criminal, matter. Further, it has never been doubted that, 
besides operating to liberate a subject unlawfully confined in a public 


prison, the writ extends to every unlawful restraint of personal liberty 


in private life. 

A novel doctrine, however, was introduced, and what must be held to 
be an unwarranted use made of the writ for the first time, in 1889, in the 
case of The Queen v. Barnardo, T'ye’s case (23 Q.B.D. 305). In that case 
a writ of habeas corpus was issued at the instance of the parent of a child 
which had been wrongfully detained by the defendant, and a return was 
made by the defendant to the effect that as he had, before the issuing of 
the writ, parted with the custody of the child to another person, who had 
taken her out of the jurisdiction, it was impossible for him to obey the 
writ. The Court, however, held that it was no excuse for non-compliance 
with the writ, that the defendant had wrongfully handed over the child to 
another person, and, therefore, that the return was bad, and an attachment 
must issue against the defendant for disobedience to the writ. In that 
case, Lindley, L.J., states the law broadly to this effect: “As matter 
of law, I think that it is no valid excuse for not producing a child, 
or other person, in obedience to a writ of habeas corpus to state inability 
to obey, if such inability is the result of the previous illegal conduct of the 
person to whom the writ is addressed. Here, the defendant’s inability 
arises from his having illegally sent the child abroad, against the will of 
the lawful guardian; and that he did this before any legal proceedings 
against him were commenced is immaterial.” The judgment here referred 
to was pronounced by Lord Esher, M.R., and Cotton and Lindley, 
LJ.J., all agreeing. In Gossage’s case, now decided by the House of 
Lords, the law here stated has been subjected to adverse criticism, and in 
eflect rejected by Fry, L.J. in the Queen’s Bench Division, and in the 
House of Lords by Lords Halsbury, Watson, Herschell, Macnaghten, 
and Hannen. Sir Edward Fry points out the startling results which 
would follow from the doctrine laid down in 7'ye’s case. The Court order 
the issue of a writ, intended to compel the production of the body of a 
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person detained in a case where ex hypothesi obedience to it is impossible, 
and where the Court know obedience to be impossible. For not perform- 
ing an impossibility, the person to whom the writ is addressed would be in 


contempt. But how can a person be in contempt for not doing what the 
Court know is an impossibility at the time they order it to be done! 
“The result of issuing the writ in such a case would be that we should 


be using the writ really to punish, by imprisonment, the person to whom 
it was addressed, for having done some unlawful act before the writ was 
issued.” This would, in effect, be to wrest it from its original and proper 
purpose to another totally different. It is admitted, on all hands, 
that « legal wrong has been committed by the defendant in the case 
supposed, but, as Lord Watson puts it, “the wrong is the very reverse of 
illegal detention, for which alone the writ of habeas corpus was meant to 
give a remedy.” His Lordship adds: “It is, in my opinion, a grave 
objection to the use of habeas corpus for punitive purposes that the prose- 
cutor would have the unusual privilege of hunting the offender from Court 
to Court, until he found a tribunal willing to convict.” The Court in 
T'ye’s case seem to have been misled by the consideration that the defend- 
ant had committed a wrong and was in contempt, without attending sufli- 
ciently to the distinction that the wrong, in respect of which he was in 
contempt, was not one arising out of disobedience to any order for which a 
writ could issue. The judges in the House of Lords seem to have thought 
that the Court possessed ample power of making the person guilty of con- 
tempt in the case supposed amenable to the law, without making any 
unwarrantable use of the machinery of the writ of habeas corpus. Lord 
Watson was of opinion that, even in the case where the defendant parts 
with the custody after he is served with the process of the Court, or who 
evades service, in order that he may get rid of such custody, while there is 
plain contempt, for which he is answerable to the Court, “ Even in that 
case I doubt whether it is competent, and I do not doubt that it is inex- 
pedient, to enforce the writ de plano. The case ought to be dealt with in 
such circumstances as one of contempt; and the Court has power to pro- 
nounce an order which will compel the quondam custodian to choose 
between placing himself in a position which will make him liable to the 
writ and bearing the consequences of his contumacy.” He then goes on to 
add the significant words: “I think it right to add that, in my opinion, no 
contempt is committed by a person who, lawfully or unlawfully, absolutely 
gives up the custody and control of a child from the mere apprehension 
that by retaining it he may become liable to a writ of habeas corpus, and 
without any notice that such a proceeding will be taken.” 

It is matter for satisfaction that, by these authoritative expressions of 
opinion, this important question has been put on a clear and sound footing, 
and that the attempt to divert the writ of habeas corpus from its original 
and proper end, and use it for the purpose of enlarging the scope of what 
constitutes contempt of Court, has been disapproved. 
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That the definition of contempt is already sufficiently wide, and that 
the Court is armed with ample powers for vindicating its authority, is 
plain from cases which have occurred in both England and Scotland. 


R. L. Orr. 


[In the case of Delaney v. Colston, 19 Rett. 8, the proper course was 
taken by petition against the directors of a charitable institution, who had 
permitted a child to be taken to Canada. Under the order of the Scottish 
Court these directors sued a writ of habeas corpus against the illegal 
detainer in Canada, who was actually apprehended. The child, appar- 
ently, was never recovered, but that was because the detainer purged her 
contempt of Court in Canada, and the Scottish Court held the directors 
had done all they could to recover the child.—Ep. Jurid. Rev.] 


Marriage-Contract—Conditio si sine liberis.—Edwardes v. Edwardes’ 
Trustees, 18 R. 319, House of Lords, 29 S.L.R. 911. 


Mrs. Edwardes, by an antenuptial marriage-contract, conveyed to 
marriage-contract trustees asum of £4000 for the following purposes— 
(1) To pay the interest to Mrs. Edwardes during her lifetime; (2) On 
the predecease of Mrs, Edwardes to pay the interest to her husband for 
his alimentary use, excluding heirs and assignees; (3) On the death of 
the surviving husband, to pay over the capital to the child or children on 
the sons attaining majority, and the daughters attaining majority or being 
married ; (4) On the failure of children when the term of payment arrived, 
the fee was to be disposed of by any will Mrs. Edwardes might have made, 
and failing a will, was to pass to her nearest heirs and executors. Mrs. 
Edwardes made a will leaving everything to her husband, and it was not 
disputed that this will carried the £4000, if she had power to bequeath it. 
Mrs. Edwardes died, survived by her husband and one child, Henry 
Frederick William Edwardes, Mr. Edwardes, and his son (who had no 
children), brought an action for payment of the £4000 upon their joint dis- 
charge. It was assumed that nothing vested until the death of the sur- 
viving husband. They argued that if the father predeceased the son, then 
the son became absolute fiar as institute under the marriage-contract. If 
the son predeceased the father, then the father was absolute fiar under his 
wife’s will. The chief point in this case was whether or not the conditio si 
sine liberis applied, and thus imposed on the trustees the duty of keeping 
up the trust as long as the possibility of grandchildren existed. The Lord 
Ordinary (Lord Kincairney) held that the conditio si sine liberis 
applied, but when the case came before the First Division, all the 
judges, while of opinion that the terms of the marriage-contract 
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rendered it unnecessary to decide the question, considered it an Open 
and doubtful question whether the conditio ever applied in the case 
of marriage-contracts. Their Lordships gave no reason for drawing this 
distinction between marriage-contracts and testamentary deeds, and it is 
difficult to see any ground for it. A marriage-contract even more than , 
a testamentary deed contemplates the benefiting of children and children’s 
children, and one cannot well see why this equitable principle should not 
be applied there quite as much as in testamentary deeds, The judges in 
the House of Lords accordingly, on hearing counsel for the appellant, there 
being no appearance for the respondents, could see no reason for the doubt 
expressed by their Lordships in the First Division, and the authorities seem 
quite clear that no such distinction has ever been attempted to be drawn. 
In Aitchison v. Wood, M. 13,043, John Wood bound himself to lay out 
£400 on land or heritable security and to take the titles to himself and 
his wife in liferent and the children or-child to be procreated betwixt them 
in fee. A daughter who had predeceased her father left issue, and the 
Court held that in all provisions of this sort the issue of children predeceas- 
ing the term of payment were entitled to that share which their parent 
could have claimed. In Robertson v. Houston, 20 D. 989, it was held that 
where a child of the marriage predeceased the liferenters (the spouses) and 
left a son, who was alive when the succession opened by the death of the 
surviving liferenter, that son was entitled as conditional institute in the 
marriage-contract to succeed under the implied conditio si sine liberis deces- 
serit to what would have been his parent’s share. In Arthur & Seymour v. 
Lamb, 8 M. 928, it was held that a provision by a father in his mar- 
riage-contract in favour of the child or children of the marriage, did 
not vest in the only child of the marriage, who predeceased his 
father, but vested in the child’s issue who survived the granter. 
And Lord Fraser, writing on marriage - contracts and __ provisions 
to children, treats the conditio as applicable to them (Husband and 
Wife, p. 1379). So we may now hold is as settled law that there 
is no such distinction between marriage-contracts and testamentary deeds. 
Lord Kinnear in the First Division raised a very interesting point which 
does not seem to have been considered in the House of Lords. His 
Lordship says: “but I desire to add that if the rule was applicable at all, - 
of which I am not satisfied, it appears to me very questionable whether 
such a provision, if it should be held to include grandchildren, may not be 
testamentary and therefore revocable in so far as their interests are 
concerned, although it would certainly be pactional as regards the 
immediate children of the marriage.” If his Lordship is correct in this 
dictum, then any right which might have emerged to grandchildren would 
have been carried away from them by their grandmother’s will. Since 
the date of his Lordship’s judgment a similar point came before the 
First Division for decision in Hall’s Trustees v. M‘Donald, 19 R. 567, 
where it was unanimously held, reversing the judgment of Lord Kin- 
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cairney, that the express rights of grandchildren under the marriage-contract 
in that case submitted to the Court were testamentary merely and could 
be revoked like any other testamentary provision. Lord M‘Laren there 
laid it down that, “a provision to grandchildren is not presumed to be 
obligatory in respect of relationship, because the parents are not, at least in 
the first instance, bound to provide for their grandchildren. The primary 
duty of providing for them lies upon their own parents.” In Mackie v. 
Gloay’s Trustees, 11 R. (H. of L.) 10, the House of Lords held, chiefly 
on the ground that there was a de presenti conveyance to trustees, that the 
rights of certain children by a prior marriage were absolute and irrevo- 
cable. There the children of the first marriage were institutes under the 
deed, and their rights were made by an irrevocable disposition taking effect 
immediately. The question, as stated by Lord Selborne, was whether on 
asound construction the marriage-contract applied the consideration of 
marriage to the children of the prior marriage as well as to the children of 
the contemplated marriage. In Hall’s case the same words of provision 
were applied to children and their issue, and the children having prede- 
ceased the father, the grandfather was apparently under an obligation to 
aliment. But in Edwardes’ case it was also part of the marriage-contract 
that the wife should have the power of disposing by will only after the 
prior trust purposes (including, as the House of Lords held, conditio si sine 
liberis) were fulfilled. Apart from this, it is doubtful whether the rights 


of grandchildren which were merely imported into their grandparents’ 
marriage-contract under the conditio si sine liberis would in the ordinary 
case be held to be indefeasible. Lastly, considerable surprise was felt when 
the Court in Hdwardes’ case ordered payment of the fund, although the 
surviving husband’s liferent was alimentary. This was also set right in 
the House of Lords. 


WitiiamM THOMSON. 


Implied Gift of Fee to Children.—Scale v. Rawlins, 10th May, 1892, 
A.C., p. 342. With all humility we venture to think that the House of 
Lords and the Court of Appeal have shown a want of courage in this case. 
They refused to imply a gift to children in circumstances which made such 
a gift the only safe construction of the will. Three houses were given to 
the testator’s two nephews, on trust to pay the rents to his niece during 
her life for her separate use, and after her decease, “she leaving no child 
or children,” he gave one house to one nephew and the two others to the 
other nephew. The residue was given to the two nephews equally. The 
niece left two children, and yet the three houses were divided equally as 
residue between the two nephews. It is true that in the event which 
happened—viz., the survivance of the niece by her children, there was no 
express disposition of the property. But could there be a clearer case of 
implication? Otherwise, why was the event mentioned? Is it reasonable 
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to construe the will as meaning that, if the niece left no children, the 
property was to be unequally divided among the nephews, but, if the niece 
left children, the property was to be equally divided among the nephews? 
If the decision rested on Scots authorities, apparently a different result 
would be arrived at. The cases of Douglas, 6 D. 318, and Campbell, 15 D,. 
173, mentioned by Lord M‘Laren at vol. i., p. 332 of his work on “ Wills 
und Suecession,” seem sufficient for this result. No doubt, in the first 
case, the gift over was to next-of-kin, and the second case dealt with 
a destination of heritable estate. But the tests applied by Lord 
Moncreiff and Lord Cockburn are not those applied by the House 
of Lords in Scale’s case. In fact the House of Lords do not seem to have 
proceeded on English law. No doubt Mr. Jarman and his learned 
editor Mr. Vincent, say (i. 563), “and even where the language of the 
will necessarily confines the interest of the parent to his life, the 
children will not generally be held to take by implication; it is 
extremely probable that the testator intended a benefit to them; but 
si voluit, non dixit.” But this general proposition is not justified by the 
English decisions cited, and is opposed to the decision of Sir Thomas 
Plumer in ew parte Rogers, 2 Mad. 449, which is not overruled, although 
it is said that Lord Cranworth and Lord Romilly have expressed disapproval 
of it. Besides, it is clear from the decisions in another chapter in the law 
of “ gift by implication ”—viz., where an absolute gift at majority is implied 
from a gift of life interest during minority and a gift over in the event of 
death before majority, that the English Courts are not at liberty to 
proceed on any literal reading of “ st voluit, non dixit.” The latest case is 
Cropton v. Davies, L.A. 4 C.P. 159. The voluntas may therefore appear 
by implication ; and the proper canon would be sz non tta voluerit, contra 
dixisset. Strange to say, if the opinions of the Court of Appeal, and 
especially that of L.J. Bowen, are examined (45 Ch. D. 229), it would 
appear that they proceeded on Irish law, or at least on the dicta of 
the Irish Master of the Rolls (C. Smith) in Kinsella v. Caffrey, 11 Iv. 
Ch. Rep. 154. No doubt it is there said that “if there is a bequest to the 
parent for life, and if he die without having or leaving children to B, if the 
parent dies leaving children, they are not entitled by implication.” But, in 
point of fact, Kinsella’s case was decided in favour of implied gift, and it, : 
along with Jogers’ case, is cited by Mr. Jarman for the proposition that 
“the Court will lay hold of slight circumstances to raise a gift in the 
children, and thereby avoid imputing to the testator so extraordinary an 
intention as that the devisee or legatee over is to become entitled if the 
first taker have no child, but that the property is not to go to the child if 
there be one.” Now, in Scale’s case, there were circumstances, not slight, 
but weighty, to aid the construction in favour of the children. The only 
way in which the Court of Appeal avoided the force of these circumstances 
was by propounding the strange theory that ‘we ought not to deal with a 
residuary gift as containing in it all the events that have happened which 
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are said to bring the property into the residuary gift.” That is to say, the 
testator did not consciously intend that in the event of there being 
children, the nephews should take the property. We are to hold that the 
testator did not mean what he has said in order to defeat what he must 


have meant but did not say. 








Photogravure by T& R. Annan & Sons, Glasgow for the Juridical Review. 


s YY DLL 
: Gonge _Snifth lil 
7 


PROFESSOR OF SCOTS LAW IN THE UNIVERSITY OF EDINBURGH, 1822-43. 









































[ 
rece 
ing 
s1asl 
brar 











THE NEW ITALIAN SCHOOL OF PRIVATE 
INTERNATIONAL LAW. 


I. 


T cannot be said that the doctrines of that group of jurists 
described collectively as the New Italian School have 
received sufficient attention on this side of the Channel, hav- 
ing regard to the immense’ effect which the learning, enthu- 
siasm, and high purpose of its members have produced in that 
branch of legal science. The leading English writers on Private 
International Law, such as Professor Westlake and Sir Robert 
Phillimore, adhering rather to Savigny’s philosophical con- 
ceptions, unmodified by the Italian ideas, do not lay any 
stress on the new element introduced by the Italian advocacy 
of Justice, Liberty, and Nationality. 

The views of the Italian school are nevertheless a most 
important element in the evolution of International Law on 
the inter-territorial application of law in private relations. 
They have been embodied in the Italian Civil Code of 1865— 
a result chiefly due to Mancini, the founder of the school, 
first president of the Institut de Droit International, and Italian 
Minister of Grace and Justice in 1878. Italy has concluded 
many international conventions based on their principles. 
Writers of eminence of all the leading continental states, 
except Germany, are to be counted among the school. In 
Italy, Mancini, Esperson, Fiore, Pierantoni, and Lomonaco, are 
among the best known. In France, its doctrines are upheld 
by the able pens of Weiss and others. In Belgium, 
Laurent’s monumental work, dedicated to Mancini, has spread 


its Juristic teachings. In Switzerland, Brocher’s writings are 
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in substantial agreement. The school, indeed, might with 
appropriateness be described as the new Latin, or the Franco- 
Italian, rather than the Italian school. 

It is not so much the originating of its separate theories 
—nearly all of which were pre-existing—as the combining ° 
of them, the deepening of their logical foundations, the appli- 
cation of these theories to facts; and above all the urging for- 
ward of the combined system with zeal and eloquence, that 
mark the rise and influence of these writers. 

The origin of this new system of private international law 
is undoubtedly to be found in that idea of Nationality which 
has transformed the map of modern Europe. In his striking 
picture of the connection between the “law of nature” of the 
French lawyers, and the writings of Rousseau and the prin- 
ciples of 1789, Sir Henry Maine tells us how at that fateful 
epoch the Law of Nature descended from the forum to the 
street. ‘The reverse process is to be seen here. The principle 
of Nationality has ascended from the street to the forum. 


The political theory of the Italian nation, triumphant in 
hattle, is formulated in the realm of law.(a) 


RELATION OF THE THEORY TO Kant, ROUSSEAU AND THE 
PRINCIPLES OF 1789 ON THE ONE HAND, AND TO THE 
NATIONALIST MovEMENTS OF 1848 ON THE OTHER. 
RELATION TO SAVIGNY. 


The outcome of the philosophical speculations of the 18th 
century, in so far as touching on politics and law, are formu- 
lated by Kant in his tract “Zum Ewigen Frieden,” 1795, 
written after the Peace of Basel, and in his “ Metaphysik der © 
Politik,” 1797. Kant in his last or practical phase is the link 
which connects these speculations with the juristic science of 
to-day. 

Taking from Rousseau the truth that there is an irredu- 





(a) “L’Italia nostra tributd un solenne omaggio al principio di Nazionalita, 
dopo di avere pel suo trionfo combattuto lunghe e sanguinose lotte.” Esperson, 
“Tl principio di Nazionalita applicato alle relazioni civili internazionali.” 
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cible minimum of individual right, but abandoning the merely 
disruptive extremes to which Rousseau pushed his theory of 
individualism, he upholds the position that justice is the 
determining, by the aid of reason, of the sphere of the liberty 
and free development of the individual from the like spheres 
of liberty of other individuals harmoniously co-existing. It 
is unnecessary here to enter into the earlier history of these 
combined conceptions. It is obvious that there are many 
postulates. The @ priori equality of individuals, apart from 
determining facts other than birth, is of course assumed. 

Sir Henry Maine, in his interesting study of the later his- 
tory of the Roman law of nature, has shown us how the Stoic 
conceptions struck firm root in France, where the decree of 
King Louis Hutin anticipated by centuries the doctrine of 
the American declaration of independence—“ All men are born 
free and equal.” Natural equality became an article of faith 
with the French lawyers, who having been for centuries the 
Kine’s right arm in the consolidation of France, became like 
their colleagues in America the chief founders of the republi- 
can constitution. Assumed also is the theory that the free- 
dom of development of the individual is a thing to be 
respected; an implication being that the processes of nature 
are right. Assumed also, and this goes back in its historic 
roots deep into the past, is the fact of individual existence, 
involving individual will, and with it individual responsibil- 
ity. The religion of Europe, always regarding the individual 
as separately responsible, the modern criminal law of the 
Aryan races, substituting individual responsibility for that of 
the group, make these ideas seem self-evident. Assumed too is 
thenecessary but, nevertheless, the most modern ideaof internal 
peace. The peace which was the Empire of Rome, the peace 
which was the universal church, the peace of the king—the 
best gift which royal authority has bequeathed to our civilisa- 
tion—had sunk into men’s minds so as to seem natural as the 
sunlight, and necessary as the air. So deeply had it sunk 
into men’s minds, that the last and greatest assumption 
seemed hardly to require formulation — that the peace 
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originates from within rather than from without; that the 
majority of the community will, without the compulsion of 
external force, voluntarily respect the liberty and the free 
development of other members. 

It is needless to say that the history of any one: 
of these ideas would be in itself a labour of years. What is 
relevant to our present subject to remember is that these con- 
ceptions of justice, of right, of individual freedom, equality, 
and responsibility, are the universally assumed basis of all 
modern juristic discussion. 

These ideas were first formally applied to instruments of 
government in England. They are essentially involved in 
the English conception of the liberty of the subject, though 
linked with the idea of historic inheritance rather than d 
priori right. In the English Revolution of 1689, they find 
articulate expression. The sons were much mightier men 
than their fathers, and the American revolutionists of 1776 
re-assert with redoubled emphasis the rights of the individual, 
now imprescriptible and independent of a servile past. The 
English insular idea has cast its shell of exclusiveness, and 
the Puritan founders of the republic express themselves in the 
language of the speculative philosophy of the European con- 
tinent. ‘All men are born free and equal.” 

The culmination in the plane of politics of all these ideas 
is to be found in the famous Declaration of the Rights of Man 
in the French Revolutionary Convention of 1789. The 
principles of 1789 are formulated in terms not merely 
independent of history, but of all political boundaries. The 
liberty of the individual is not merely asserted but defined. 
It is imprescriptible and independent of all laws and positive — 
institutions, mere emanations from the will of other 
individuals each with no higher rights than his own. “ The 
liberty of one citizen ends where the liberty of another citizen 
begins.” The universal fraternity of mankind is not merely 
an ideal, but a sacred right. 

The reaction which followed the singular reception 
accorded by European Governments to the French pro- 
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clamation of fraternity has left its mark to the present day 
on the French Civil Code. One instance of reaction, though 
abolished in 1819, was the reintroduction of the droit 
@aubaine. In the realm of politics the antagonism of the 
free Republic, fighting for its liberty and its life, and carrying 
liberty to the oppressed peoples, was transformed by the 
common-place ambition of a military adventurer into a war 
of conquest, crushing out the free life of Europe. But the 
reaction in great part passed away, and in politics and in law 
the principles of 1789 were heard of again. The 
“ Tdéologues ” survived their shallow critic. 

Fifteen years after Waterloo the French people reasserted 
their right to the internal ordering of their constitution. 
Then began that era of the Nationalist movements which has 
persisted to the present day. In 1848 that movement 
reached its culmination. Revolutionary Governments in 
Berlin, in Paris, in Rome, in Naples formulated anew the 
principles of 1789. 

Their success was shortlived. All these Governments 
passed away. But in Italy the Nationalist movement 
survived. The ducal house of Savoy, reigning in Sardinia 
and Piedmont, placed itself at the head of the movement. 
The United Italy of to-day is the result. This period of storm 
and stress marked the growth of the Italian theory of 
international law. 

Remembering that Kant’s formulation of the principles of 
1789 in the realm of law—and his conceptions of justice and 
individual liberty—were articles of faith with speculative 
jurists ; remembering, on the other hand, that passionate 
attachment of the Italian people to their essential national 
unity, nullified as it was by the feudal barriers of their petty 
principalities, it is obvious that when Mancini proclaimed in 
1851 his theory of nationality as the basis of international 
law, the hour and the man had come. 

As he tells us, he applied to nationality the canon of 
liberty which Kant postulated for the individual in the realm 
of law. Nationality, not the State, is the true basis of 
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international law; States being then in many cases mere 
artificial aggregations resting on brute force. Nationalities, 
on the contrary, are natural aggregations, resting as their 
ultimate basis of right on the recognition of the personality— 
of the liberty—of the individual, and of his freedom of 
association. («) 

The victory of the principle of nationality in the politics 
of Italy enabled its exponent in the domain of law to embody 
his ideas in the Italian code. 

It is plain that the theory is applicable to public interna- 
tional law—the relations of States to each other as regards 
States’ interests—as well as to private international law—the 
relations of States to each other as regards the private 
interests of their subjects in foreign territory. 

But the theory of the Italian school has produced less 
relative effect in the domain of public international law. The 
reason is that there was less work to be done in that depart- 
ment. It was unanimously admitted that the relations of 
States to each other as to their public interests were matters 
of strict law, of strict right and duty. On the contrary, 
the theory of international courtesy—of Comitas Gentiwm 
—dominated the other division of international law. 

Here, then, in asserting international duty, there was 
more to be done by the newer writers, and more was done. 
For this reason I propose to confine this consideration of their 
theories to the department of private international law. 

To Kant I have traced the proximate juristic source of 
their theory—the side, that is to say, that regards more 
particularly legal topics. The relation of the Italian school | 
to Savigny, the greatest of German jurists, was close and 
immediate. Founding as he does his standard of justice and 
legal right in the conceptions formulated by Kant, that 
relation was inevitable. But itis much closer in two essential 
particulars—the supremacy of the law of public order and the 
postulating of a community of law among civilised States. 





(a) Mancini, “ Della Nazionalita.” Turin, 1851; and see Dir. Int. 90. 
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To see that relation clearly it will be necessary to postpone 
further consideration of Savigny’s position towards the school, 
until an outline of their theory has been given. 


THEORY OF THE SCHOOL. 
Law and Right—International Law in General. 


It will enable us to better appreciate the import of the 
doctrines of these writers on international law if, without 
attempting to see their history, we first set out those scientific 
theories which they hold in common with all recent jurists — 
with one inconsiderable exception to which I shall refer again 
—and then to consider the special additions made by the 


school. 

The general theory of law and right is that held by all 
the great writers on law. Rights arise not from law but from 
the facts of human existence internal and external, giving 
rise to jural relations. They spring, therefore, from the 


nature of things. It is the function of reason to delimit 
their exercise. This is done by ascertaining the correspond- 
ing social duties which are capable of being, and ought 
reasonably to be, enforced by external human power. These 
duties, therefore, are necessarily confined to external acts. 
Law, far from creating, is created solely to protect rights. If 
the written law of any community fails to do so, it fails in its 
duty. The application of reason to jural relations is the work 
of juristic science. Law is primarily a body of principles 
conversant with the social rights and duties of men, and 
existing in the common consciousness of men, whether one 
people or a community of many peoples. The conclusions of 
juristic science become gradually incorporated in that 
consciousness. 

The theory of international law, as generally held by 
these writers, is similarly held by them in common with all 
the more eminent writers. International law consists of a 
body of principles conversant with the duties’of States of 








112 THE JURIDICAL REVIEW. 


European civilisation, existing in the common consciousness 
of all the peoples. 

The source of these principles is in part to be found in 
certain deductions drawn by juristic science from the neces- 
sary facts of State existence. This is the necessary law of: 
nations resting on the nature of things. This source is 
supplemented by another branch of rules, purely customary 
law, the result of various historical causes. 

It will be observed that there is no distinction between 
the law of one people and the law of nations as regards its 
essential common basis—the consciousness of the people. 
The difference consists in the rights that are in question, and 
the greater or less area over which the law extends. 

Similarly there is no distinction in essential basis between 
international law public, which deals with the duties of States 
towards each other as regards States’ rights, and international 
law private, treating of the duties of States towards each 
other as regards subjects in foreign jurisdiction. 

Passing now from the ground where practical unanimity 
prevails, we come to those scientific definitions and postu- 
lates, the proximate source of which was Kant, formulating 
in juristic science the principles of 1789. Justice is the 
delimitation, by the aid of reason, of the sphere of liberty of 
each individual from the like spheres of liberty of other 
individuals, whose equality before the law and whose har- 
monious co-existence are postulated. The right of the 
individual to liberty springs from nature—the nature of man 
with all its facts, internal and external. The widespread 
acceptance of these conceptions is here only to be noted, not 
explained. 

Bearing clearly in mind that, when dealing with the fore- 
going ideas, the Italian school are but accepting the current 
coin of modern juristic authorities—either unanimous or 
of preponderating number — let us now pass to the 
original conceptions round which they have grouped most 
of these ideas, and drawn conclusions from their mutual 
reaction. 
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The distinctly original conception is the foundation of 
nationality on the right of the individual to liberty.(a) 

Connected therewith is the application to the relations of 
States of Kant’s canon of liberty, as the foundation of inter- 
national law, public and private.(b) 

The basing of the right of the State on the nationality, of 
which it is the incorporation in international law, is also 
intimately connected therewith, being a deduction from the 
original premises rather than a new conception. 

The conclusions drawn from this theory of international 
relations, as far as it affects public international law, need 
not be dwelt on here, for the reason already given, that, 
except perhaps as to the right of a nationality to constitute 
itself a State, or the right of a dismembered nationality to 
reunite, the effect is not so obvious as in private international 
law. 


THEORY OF THE ScHooL—PRIVATE INTERNATIONAL 
Law. 


International law affecting the mutual rights and duties 
of States as regards subjects in foreign territory may be 
divided into three branches. The first two define Foreigners’ 
Rights and States’ Rights. The third is concerned with 
Delimitation of the Spheres of State Law (Conflicts of Law). 


[.—Foreigner’s Rights. 


The recognition of the foreigner’s personality and nation- 
ality involve the extra-territorial recognition of his rights ; 
and, in cases properly depending on his national law, the 
extra-territorial application of foreign law. That recognition 
of rights and application of foreign law are duties of inter- 





(a) “ La Nazionalita non é che la esplicazione colletiva della Liberta.” Man- 
cini, “ Della Nazionalita,” 41. Esperson, “ Nazionalita,” 5. 

(b) Mancini. “ Della Nazionalita,” 64. “ Laonde pudapplicarsi al principio di 
Nazionalita quello che Kant affermd della liberta.” “ Diritto Internazionale,” 29. 
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national justice of strict obligation, binding on the State 
under the law of nations. 

The foreigner’s State is entitled to protect its citizen 
abroad in such manner as to secure the recognition of his 
rights. 

The foreigner’s rights are those of the individual and are 
limited only by those of the community in which he lives, 
The foreigner is therefore entitled to justice, as his absolute 
right, and the necessary recognition of his personality. The 
foreigner is entitled to the enjoyment of all rights, not 
directly affecting the liberty of the community. - He is there- 
fore entitled to all rights which are not public—that is, to all 
within the purview of private ‘law. The moral equality of 
individuals demands as a consequence that he be entitled to 
the enjoyment of all civil rights, on the same footing as the 
citizen—the principle of fraternity. The imprescriptible 
liberty of the individual requires that his right of emigration 
be recognised by his own State and by the State to which 
he emigrates. 

Incidentally to the recognition of his civil rights, the 
foreigner is entitled to the extra-territorial application of his 
foreign law to all jural relations properly depending, from 
the juristic standpoint of reason and justice, upon that law. 
As has been shown, these relations can only be of private law. 

In all questions, the foreigner as an individual is entitled 
to the recognition of his personality. Merged in that of his 
State, his personality becomes his nationality. In questions 
affecting his personality, such as his status, capacity and 
family relations, that personality can only be respected by 
the application of his national law as his personal statute. 

His liberty is further recognised in cases when the 
selection of the law of obligations is left to the will of 
the parties. 


II.—State’s Right—Limit to Foreigner’s Right. 


The canon of liberty is applicable to the right of the 
individual and the right of the State, as well as to the rights 
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of individuals between themselves ; the State itself being an 
emanation from the liberty of its individual members. 

The only limit to the foreigner’s right is that of the State. 
The State’s sphere of liberty is embodied in its public law, 
that portion of its law which deals with the interests of the 
community as a body. ‘The foreigner is excluded from 
public rights, as justice to the State demands that exclusion ; 
no reasonable probability existing in his case for their 
unbiassed exercise, as he is subject to a foreign allegiance. 
The State enforces its public law against foreigners as well as 
citizens. The foreigner is subject to the public law in regard 
to its formally public portion—constitutional law, criminal 
law, laws of police and public security, fiscal laws, and in 
regard to those provisions of private law which have public 
interests of the State (within which foreigners may justly 
and effectively be included) as their object. 

The foreigner’s duty is implicated in the statement of the 
State’s right. 


Il].—Delimutation of the Spheres of Municipal Law— 
(Conflicts of Law). 

Where in any case the right of a foreigner is in question, 
orany right of a citizen arising originally or subsequently 
falling within the scope of foreign law, it is necessary to 
decide what State law is properly applicable. This predica- 
ment is usually described as a conflict of law ; more properly 
by Savigny and others, as a case calling for the delimitation 
of the proper spheres of State law. 

The foregoing division of rights into those of the foreigner 
and the State, presents a canon for determining the respective 
spheres of State law and that of the foreign State. The 
personal statute of the foreigner quod ossibus inheret, is 
supplied by the law of his nationality, which has extra- 
territorial operation, following him everywhere. ‘The real 
statute is furnished by the public law of the State, which has 
only territorial operation, and stops at the frontier. In the 
voluntary division of private rights, in which the will of the 
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contractants is predominant, the liberty of the individual 
is respected by following his selection of the law. 


Nationality based on the liberty of the individual is 
therefore the dominant idea. Viewed in one aspect, the 
right of the nationality to protect its citizens abroad, it gives 
the rules which may be styled the charter of foreigners’ rights 
under international law. 

Nationality, viewed as the right of the State to protect 
its own existence, gives the ground of the State’s inter- 
national right to enforce its public law against foreigners. 

Finally, Nationality in both aspects gives a criterion for 
marking the sphere of the extra-territorial application of 
national law. 

Justice, Nationality and Fraternity, based on the Liberty 
of the Individual, are therefore the cardinal ideas of the 
Italian school in private international law. 


Means oF Securtnc UnirormM INTERNATIONAL 
RECOGNITION OF THESE PRINCIPLES. 


As the State’s duty in the matter of the extra-territorial 
recognition of rights and the extra-territorial application of 
foreign law is of strict obligation under the law of nations, it 
follows that the duty lies equally on all States. Absolute 
uniformity therefore is required. It can best be secured by 
international treaties, adopting the principles already 
explained. This last view forms an important, but of course 
not an essential part of the theory. 


WRITERS OF THE SCHOOL. 


In the year 1851, Mancini being appointed first professor 
of the newly created chair of international law in the 
University of Turin, published his famous lecture, “ Della 
Nazionalita come Fondamento del Diritto delle Genti.” In 
1863 he was one of the sub-commission for drafting the 
Italian civil code, and presented conclusions subsequently 
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embodied in the code, and referred to in his report to the 
Institut de Droit International in 1874. In 1873 he pub- 
lished his “ Diritto Internazionale.” 

Esperson, professor at the University of Pavia, in 1868 
published ‘“ I] Principio di Nazionalita applicato alle relazioni 
Civili Internazionali,” in which the doctrines of the school 
are systematically applied to the topics of private interna- 
tional law. 

Fiore’s work on private international law (2nd edition, 
Florence, 1874) is better known to English readers, having 
appeared in 1875 in the French of Pradier-Fodéré. 

Lomonaco’s “ Diritto Civile Internazionale” appeared in 
Naples in 1874, and Pierantoni’s “ Diritto Internazionale” 
in Rome, in 1881; Fusinato’s books (referred to extensively 
by Bar) appeared in 1884-85. Many commentators on the 
Italian civil code adopt the principles of the school. 

Laurent’s book, “ Droit Civil International,” appeared in 
1880-82. The Belgian professor warmly adopts the Italian 
theory of nationality. The work is remarkable for its lucid 
summary of the history of private international law, and for 
its Vigorous assault on the stolid phalanx of ‘‘ Anglo-American 
realism.” 

Weiss’s book, “ Traité Elementaire du Droit International 
privé,” Paris, 1885, is remarkable for its clear exposition of 
the doctrines of the school. The first instalment of a new 
edition, or rather of a new treatise on the same subject, 
appeared last year. Durand (“Droit International privé,” 
Paris, 1882) has also written from the same point of view. 

Brocher (“Droit International privé,” Geneve, 1876) 
must be considered an adherent in the main of the tenets of 
the school, which indeed he has done much to strengthen. 
Mancini counted him among its supporters; although Bar 
(1889) shows some divergence of opinion. 


THE SCHOOL AND THE ITALIAN CIVIL CoDE. 


Mancini, as has been stated, being one of those entrusted 
with the preparation of a draft Civil Code for United Italy, 
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had the satisfaction of seeing his principles embodied in the 
completed work promulgated by Victor Emmanuel in 1865, 
The articles of the Code which follow are formulated on the 
principles of the school. 

The principle that the foreigner and the citizen are equal 
before the law as to civil rights—the principle of Fraternity 
—is recognised, and the extra-territorial recognition of the 
foreigner’s rights is provided for in Lib. I. Delle Persone, 
Tit. I. Della cittadinanza e del godimento dei diritti civili, 
Art. 3. “Lo straniero @ ammesso a godere dei diritti civilj 
attribuiti ai cittadini.” 

Among civil rights is included, by the Italian school, a 
right of emigration—resting- more immediately on the 
liberty of the individual than on his membership of a 
nationality. This right is recognised in Lib, I. Delle Persone, 
Tit. I. “ Della Cittadinanza.” Art. 11. La cittadinanza si 
perde: 1st. Da colvi che vi rinunzia con dichiarazione davanti 
Vuffiziale dello stato civile del proprio domicilio, e trasferisce 
in paese estero la sua residenza. 2nd. Da colvi che abbia 
ottenuto la cittadinanza in paese estero. 

Nationality is adopted as determining the personal statute 
of the foreigner. As regards his status, capacity, and family 
relations, this is effected in the preliminary provisions of the 
Code. 

Disposizioni sulla . . . Pubblicazione, Interpretazione ed 
Applicazione delle Leggi in Generale. Art. 6. “Lo stato e 
la capacita delle persone ed i rapporti di famiglia sono 
regolati dalla legge della nazione a cui esse appartengono.” 

As regards his moveable property this is effected by— 

Art. 7. “I beni mobili sono soggetti alla legge delle 
nazione del proprietario, salve le contrarie disposizioni della 
legge de] paese nel quale si trovano.” 

As regards succession to the foreigner, whether ab intestato 
or testamentary, this is effected by— 

Art. 8. “ Le successioni legittime e testamentarie perd, 
sia quanto all’ ordine di succedere, sia circa la misura dei 
diritti successorii, e la intrinseca validita delle disposizioni, 
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sono regolate dalla legge nazionale della persona, della cui 
eredita si tratta, di qualunque natura siano i beni, ed in 
qualunque paese si trovino.” 

In the voluntary division of private law, the nationality 
of the individual, and at the same time his right to the 
exercise of his freedom of choice, is recognised. 

As regards forms, this is provided by— 

Art. 9. “Le forme extrinseche degli atti tra vivi e di 
ultima volonta sono determinate dalla legge del luogo in cui 
sono fatti. E pero in facolta de’ disponenti o contraenti di 
seguire le forme della loro legge nazionale, purché questa sia 
comune a tutte le parti.” 

As regards substance and effect of acts the same article 
provides— 

“La sostanza e gli effetti delle donazioni e delle disposi- 
zioni di ultima volonta si reputano regolati dalla legge 
nazionale dei disponenti. La sostanza e gli effetti delle 
obbligazioni si reputano regolati dalla legge del luogo in cui 
oli atti furono fatti, e, se 1 contraenti stranieri appartengono 
ad una stessa nazione, dalla loro legge nazionale. E salva in 
ogni caso la dimostrazione di una diversa volonta.” 

The foregoing dispositions refer to the personal statute 
in which the nationality of the foreigner is the criterion, and 
to the voluntary statute—if the term may be used instead of 
the ambiguous term ‘‘ mixed ”—in which the freedom of the 
individual is recognised. 

There remains the real statute, the determinant of which 
according to the Italian school is territoriality—the contrary 
aspect of nationality. The Code provides for the supremacy 
of the public law and public order of the State. 

Disposizioni. Art. 11. “Le leggi penali e di polizia e 
sicurrezza pubblica obbligano tutti coloro che si trovano 
nel territorio del regno.” 

Art. 12. “Non ostante le disposizioni degli articoli pre- 
cedenti, in nessun caso le leggi, gli atti e le sentenze di un 
paese straniero, e le private disposizioni e convenzioni 
potranno derogare alle leggi proibitive del regno che con- 
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cernano le persone, i beni o gli atti, né alle leggi riguardanti 
in qualsiasi modo l’ordine pubblico ed il buon costume.” 


THE ScHOOL AND THE INSTITUT DE Droit 
INTERNATIONAL. 


At the first session of the Institut de Droit Inter- 
national held in Geneva in 1874, on the motion of Mancini, 
their president, the Institut adopted unanimously the follow- 
ing amongst other resolutions, embodying the principles of 
the Italian School :— 

“Dans I’état actuel de la Science de Droit International 
ce serait pousser jusqu’a l’exagération le principe de l’inde- 
pendance et de la souveraineté territoriale des nations, que 
leur attribuer un droit rigoureux de refuser absolument aux 
étrangers la reconnaisance de leurs droits civils, et de 
méconnaitre leur capacité juridique naturelle de les exercer 
partout. Cette capacité existe independamment de toute 
stipulation des traités et de toute condition de reciprocité, 
L’admission des étrangers & la jouissance de ces droits, et 
lapplication des lois étrangéres aux rapports de droit qui en 
dependent ne pourraient étre la consequence d’une simple 
courtoisie et bienseance (Comitas Gentium), mais la recon- 
naissance et le respect de ces droits de la part de tous les 
Etats doivent étre considerés comme un devoir de justice 
internationale. Ce devoir ne cesse d’exister, que si les 
droits de l’étranger et l’'application des lois étrangéres sont 
incompatibles avec les institutions politiques du_territoire 
régi par l’autre souveraineté ou avec l’ordre public tel quil y 
est reconnu.” | 

Other portions of Mancini’s report—the special conclu- 
sions—were postponed, through want of time for their con- 
sideration. They were further postponed at the successive 
sessions of La Haye, Zurich, Paris and Brussels, and were 
finally submitted to the vote of the Institute at its session 
held in Oxford in 1880, when the original propositions of 
Mancini, with some minor modifications, were adopt- 
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ed,(a) and the Institute resolved (Resolutions of Oxford, 
1880) :— 

I. “L’étranger, quelleque soit sa nationalité ou sa 
réligion, jouit des mémes droits civils que le regnicole, 
sauf les exceptions formellement établies par la legislation 
actuelle.” 

VI. “L’état et la capacité d’une personne sont régis par 
les lois de l’Etat auquel elle appartient par sa nationalité.” 

“Lorsqu’une personne n’a pas de nationalité connue, son 
état et sa capacité sont régis par la loi de son domicile. 
Dans le cas out differentes lois civiles coexistent dans un 
méme état, les questions relatives a l'état et & la capacité de 
l’étranger seront decidées selon le droit interieur de |’Etat au- 
quel il appartient.” 

VIL. Les successions a l’universalité d’un patrimoine sont, 
quant & la détermination des personnes successibles, a I’éten- 
due de leurs droits, & la mesure ou quotité de la portion 
disponible ou de la réserve, et la validité intrinseque des 


dispositions de derniére volonté, régis par les lois de |’Etat 
auquel appartenait le defunt, quelleque soient la nature des 
biens et le lieu de leur situation.” 

VII. “En aucun cas les lois d'un Etat ne pourront 
obtenir reconnaissance et effet dans le territoire d’un autre 
Etat, si elles y sont en opposition avec le droit public ou 
avec l’ordre public.” 


THe THEORY OF THE ITALIAN SCHOOL AND THE AUSTINIAN 
ANALYSIS. 


It is impossible on this side of the Channel to form any 
adequate, or even approximately correct, estimate of the 





(2) Among those taking part in the discussion were most of the leading 
writers on international law. Among the foreign members were MM. Rolin- 
Jaequemyns, Rivier, Clunet, Moynier, Pierantoni, Bluntschli, Arntz, Neumann, 
Martens, and Saripolos. Among those from the United Kingdom were Professors 
Westlake, Lorimer, Dicey, Holland, Mr. Bernard, Mr. Hall, and Sir Travers 
Twiss, The latter, with Mr. Hall and Professors Lorimer and Holland, opposed 
the inclusion of immoveables among successions determinable by the law of the 
nationality of the proprietor (Res. 7). 
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value of the Italian theory of private international law 
without taking first of all into account a fact which has done 
more than any other to retard the progress of juristic science 
in England. ‘That fact is that the conceptions of law, right, 
and duty, current among many English writers on law, are: 
in violent contrast with those of all foreign writers of all 
schools, and are at the same time inconsistent with the 
essential truth as to the phenomena with which they profess 
to deal. These conceptions are, for the most part, to be 
found only with writers of this century; indeed, almost 
exclusively with those who have written since the growth of 
what is called the Austinian school. 

According to all Continental jurists, right is not the 
creation of law. On the contrary, law is created to protect 
rights. Rights spring from jural relations arising from the 
facts of human existence, internal and external. 

It is the function of reason to trace the boundaries of 
these rights. That number of reasoning minds, which are 
applied to the study of jural relations, present their deduc- 
tions to the world, and in time these become incorporated 
into the consciousness of the people. It is the duty of the 
legislative organs of the State to bring the outward expres- 
sion of the law into harmony with the reality existing in the 
minds of the people. If the legislature fails to do so, it fails 
in its duty. Its law is not true law, though of course its 
judges and officials, unless they have legislative powers, must 
administer it.(a) 

The English writers on law before this century, reasoning, 
as they were accustomed, on the English common law—in 
its essence customary, and independent of positive legislation — 

were not in the main led to conclusions out of harmony 
with these conceptions of right and law. 

But the Austinian school has spread what may be de- 
scribed as the legal practitioner’s conception of law and right, 
and claimed for it not merely a title, but an exclusive title, 





(a) See Bar, Intern, Priv. Recht., 1889, § 4. Savigny, Syst. i. 13. 
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to these terms. Law is nothing but an enactment of the 
legislature, direct or indirect. Right is nothing but a privi- 
lege conferred by a law as thus defined. Any other claimants 
to these titles, in legal discussion, are usurpers, whose 
claims are “ vague” and “ unscientific.” 

This view is obviously that of the legal practitioner, who 
is not in the least concerned to know what is the individual’s 
right arrived at by reasoning on the jural relations actually 
existing in the community. He merely wants to find out 
what legal right is recognised, or as he would say, created 
by a statute or decision, and conferred on the individual. 
If the law is wrong (as he would say, morally) it is no 
affair of his ; which, perhaps, is sufficiently true, in the sense 
that he is not responsible. Legal discussions based on any 
other conceptions of law and legal right than his own, he 
regards as ethical or political. 

This narrow conception of law and right is, no doubt, 
defensible enough for the ordinary purposes of the prac- 
titioner, although when he desires to base a claim on a 
custom not yet judicially established, its inconvenience 
becomes palpable. But it is radically unfit for use by any- 
one else. It is eminently unfit for use by the English judge, 
who is a legislator in his decisions. 

When, however, it is transferred by the Austinian 
“analyst” to the sphere of scientific discussion, it becomes a 
fantastic travesty of the true nature, not merely of law and 
right, but even of the positive statute or decision, which it 
professes to take as its sole standard. 

To the scientific jurist the statute and the decision are 
seen to be mere adjuncts to the slowly-changing substructure 
of national ideas, sentiments, opinions, customs, which up- 
hold, enforce, modify, or overwhelm them. True law resides 
in the minds of the people antecedently to its expression by 
the legislative or judicial organs of the State. 

But what is important here is not the refutation of the 
Austinian analysis which, at its best, is not so much a 
theory of law as an attempt to photograph one of its exter- 
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nal aspects, and an effort to present it as nothing but the 
creation of physical force, directly applied or apprehended, 
What is desirable is rather to draw attention to the exis. 
tence of the Austinian analysis and to remind the reader that 
those phenomena of the jural relations which the Austinian 
“analyst” describes as moral, all other jurists rightly regard 
as legal.(a) 


M. J. FARRELLY. 


(To be continued.) 





(a) The Austinian conceptions sometimes mislead, although usually sufficient 
for, the legal practitioner. In the Clitheroe Abduction Case—the “ Jackson 
Case,” 1891—the English Court of Appeal declared as law the altered ideas of the 
people as to marital rights. The written portions of the law were, for the most 
part, framed to suit a different state of popular ideas. 





RELIEF FROM FORFEITURE. 


THEN Scots lawyers read the institutions of the Law of 
England, they are often pleasantly surprised to find 
under strange technicalities a great similarity, sometimes a 
substantial identity, between the two legal systems. No 
doubt, especially in certain departments, there is a consider- 
able risk of reaching hasty and superficial conclusions in this 
matter. But we have got beyond the attitude of some judges 
of the last generation, who regarded every English decision 
as necessarily unintelligible. It would indeed be strange if 
folk so like each other as the Englishman and the Lowland 
Scot should not have many legal conceptions in common. In 
fact, it jars on one’s sense of the fitness of things to suppose 
that the custom and common sense of the two communities 
should have pronounced a different verdict upon any great 
equitable doctrine or principle. 

It would seem, however, that this is the case as regards 
the equitable doctrine of relief from forfeiture—e.g., in leases. 
It is stated in the notes to Sloman and Walter (Tudor’s 
Leading Cases, ii. 1258), that “from a very early period 
equity would, at any indefinite time after a tenant had incurred 
forfeiture and been ejected for non-payment of rent at a 
particular time under a stipulation in his lease, relieve him 
upon his paying to the lessor the rent accrued due, interest 
and costs.” Of course, it was manifestly intolerable that 
equity should do this “at any indefinite time,” and accord- 
ingly the period of time has been limited by statute. But 
the jurisdiction remains; indeed, it has been extended by the 
English Conveyancing Act of 1881. What is the principle of 
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this jurisdiction? It is said by the editor of ‘Tudor to be 
that “‘as the right of entry was intended merely as a security 
for the rent, the lessor thereby received full compensation, 
and was put in the same situation as if the rent had been 
paid to him when it was originally due.” The law is stated 
in more general terms by Lord Macclesfield in Peachy vy. 
Somerset. “The true ground of relief against penalties is 
from the original intent of the case where the penalty is 
designed only to secure money.” ‘The doctrine of relief, 
however, was established in cases on the ordinary agricultural 
lease, in which the parties certainly did not say, but the 
Court held, that the forfeiture was merely designed to secure 
payment of the rent. It is impossible to suggest that any 
stronger case, express or implied, can be made for the con- 
ventional irritancy of a Scottish lease. Yet the principle 
seems to be established in Scotland that “a conventional 
irritancy cannot be purged.” It is so stated in absolute terms 
in the ordinary sources of information [Bell’s Principles, sec. 
1249, by Guthrie ; Erskine’s Principles, p. 179, by Rankine], 
And no doubt the whole profession would advise to this 
effect. Nor is it intended to criticise this rule, so far as it 
includes such cases as that of irritancy on the tenant’s 
sequestration or granting of a trust-deed. The case of 
irritancy on the landlord’s sequestration is much more deli- 
cate. But let us deal only with the case of failure to pay 
rent. Under section 27 of the Agricultural Holdings Act, 
1883, the landlord has a stringent remedy on failure to pay 
six months’ rent due under a lease dated since 1881. In 
older leases, a similar remedy is provided on failure to pay. 
two years’ rent. But both these remedies are given only 
where the tenant does not pay the arrears before decree in 
an action of removing, or probably before such a decree is 
extracted. Therefore, in both old and new leases an irritancy 
for non-payment of rent may be intelligible and operative, 
and would not be the mere private expression of results 
secured by the public law. It seems necessary to say this 
in view of a statement in a modern treatise (probably 
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founded on the opinion of Inglis, L.J.C., in Stewart v. 
Watson, 2 M. 1414): “It is now settled law that a con- 
ventional irritancy, so long as it is not a mere copy of a 
legal irritancy, once it is incurred cannot be purged by 
payment of arrears.”(a) To make the point quite clear, let 
us take the case of irritancy on failure to pay one year’s 
rent under a lease dated prior to 1881. It is “settled 
law” that such an irritancy cannot be purged, there being 
no similar irritancy in the Act of Sederunt. But what is 
the historical authority for this statement? As Mr. Hunter 
has pointed out (Landlord and Tenant, ii. 141-42), the 
decisions in the 17th century laid down no absolute rule. 
But the eighteenth century cases of Clark (1759), M. 7287, 
and Finlayson (1761), M. 7239, which are generally cited 
as establishing that no purgation can be allowed, fall far 
short of that proposition. ‘The first case says that purgation 
is too late after extract of the decree of removing, which 
is also true in legal irritancies; and the report represents 
the lessor’s argument as being: “conventional irritancy of 
tacks of non solutum canonem cannot be purged, when found 
incurred, but by immediate payment at the bar.” This may 
be right or wrong, but it has obviously no connection with 
the general doctrine of purgation. The second case proceeded 
on a lease bearing the express clause, “ without the allowance 
of being purged at the bar.” This was apparently the early 
form of the clause (Hunter, p. 129, Note 1). That learned 
author further states (p. 143) that if ‘there be a stipulation 
that the irritancy shall not be purgeable, it will be favourably 
construed for the lessee.” This seems plain enough from the 
case of Hog v. Morton (1825), 3 Sh. 617, where it was 
agreed that an irritancy in the event of one term’s rent 
being allowed to remain due for six months, should, “if 
once incurred, not be purgeable by subsequent payment 
or performance ;” and it was decided that, in order to 
authorise a removing, the term’s rent must have remained 





(a) Rankine on Leases, p, 472. 
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unpaid at the date of the action. Observe that this was 
pure equity. If the failure to pay rent created in terms 
of the stipulation an unpurgeable irritancy, there was no 
reason why the lessor should not receive payment of past 
due rent, and his acceptance of that rent or recovery of 
it by landlord’s sequestration (as occurred in fog’s case) 
could not even remotely suggest any pleas of waiver, bar, 
or personal objection. The only alternative view of the case 
would be an absurdly artificial construction of the word 
“incurred.” Accordingly, in Finlayson’s case the lessor’s 
argument was: “supposing this irritancy might have been 
purged at common law, yet, as the tenants have expressly 
renounced this privilege, they cannot now pretend to claim 
it.” At the best, therefore, Finlaysow’s case is an authority 
only for the proposition that the benefit of purgation from 
a conventional irritancy for non-payment of rent may be 
effectually, if expressly, renounced in the lease. This would 
be obviously inconsistent with the authority of the more 
recent decision in Hog v. Morton, if that was a decision, not 
on construction, but in equity. But Finlayson’s case was 
one of considerable hardship. The tenant had “articles of 
compensation ”—z.e., counter claims arising under the lease 
—which were disposed of in the action of removing, and he 
immediately consigned the balance, when that was found 
due. It is not surprising, therefore, to find Mr. William 
Bell in his edition of Bell on Leases, published in 1825, 
saying of Finlayson’s case: “Considerable doubts have 
been recently expressed of the soundness of the judgment 
in this case, particularly by Lord President Blair. In one. 
case the Court passed a bill of suspension in order to try 
the question, but a compromise took place: (White v. 
Bremner, 16th November, 1810, not reported ; see also Hog 
v. Morton, 3 Sh. 617).” And in the leading case of Camp- 
bell v. Scotland, 1 Ross, L.C. 162, Lord President Campbell 
observed: “In the case of Finlayson the Court would not 
allow the conventional irritancy to be purged on account of 
some strong words in the clause, declaring that it should not 
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be purgeable . . . the decision was not at the time in general 
approved of.” Mr. Robert Bell himself, writing in 1805, 
says of the cases of Clark and Finlayson, that “ not- 
withstanding those decisions, this irritancy would probably 
now be viewed differently by the Court. In every case an 
opportunity would be given to the tenant to pay up his 
rent” (‘“ Leases,” i. 231, fourth edition). Whatever may 
be thought of the supposed conflict between Linlayson’s 
case and Hog v. Morton, it seems to result that, down to 
the year 1825, there is no settled authority for the doctrine 
that, in the absence of an express renunciation of purgation, 
a conventional irritancy for non-payment of rent may not 
be purged. 

The well-known case of Stewart v. Watson, 2 M. 1414, 
certainly does not add to the weight of authority opposed 
to relief from forfeiture in the case supposed. It was a case 
of irritancy upon landlord’s sequestration, and although the 
rent due was paid up by the tenant the day after the action 
of removing was raised, or about a month after the sequestra- 
tion had been imposed, the Court held that the lease had 
become null and void, and that the tenant was removable, 
[not immediately, as one would have supposed from the letter 
of the contract, but at the next legal term after the irritancy 
was incurred]. Lord Benholme observed in that case that 
“the growth of conventional irritancies is much more 
modern than we are perhaps aware of,” and that “ authori- 
ties on questions regarding conventional , irritancies are 
rather scanty.” There were certainly very few authorities 
cited to the Court in Stewart v. Watson. If the official 
report is to any extent reliable, which is more than doubt- 
ful, the only authority mentioned to the Inner House was a 
reference to More’s “ Notes to Stair,” which did not bear on 
the merits of the case. The report in the Scottish Jurist 
gives a larger citation of authorities, but does not mention 
the critical authorities of Finlayson and Hog v. Morton. 
Lord Barcaple mentions that there had been many strong 
decisions on the effect of such a clause pronounced in the Bill 
Chamber, but of course these have not been reported. But 
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the opinion of Inglis, L.J.C., makes it very clear that the 
Court proceeded on a broad distinction between irritancies, 
which depend on the fact of arrear of rent, and irritancies 
which depend on the occurrence of particular events. “A 
legal irritancy by a tenant in arrear may be purged by 
a payment before decree; and it may be argued that the 
circumstance of the parties choosing to express in words the 
irritancy which the law would at any rate infer, could not 
alter the character of that irritancy, and that therefore it 
might be purged by payment before decree.” Apparently 
“extract” would be more accurate than “decree” in this 
sentence. But the sentence makes it clear that neither branch 
of the judicial argument in Stewart v. Watson touches the 
subject of this paper. Lord Neaves explains that “ in cases 
of judaical construction, or the oppressive use or abuse of 
irritancies, the Court may interfere;” and, after stating that all 
consensual contracts should be enforced, he adds: “ I do not 
speak of feus which confer a right of property.” It is not 
clear what limit Lord Neaves meant to place on the enforce- 
ment of the consensual contract of lease. But he was evi- 
dently not referring to the equitable power of the Court. A 
“‘judaical ” construction, a “ malignant” construction, or, as 
his Lordship once expressed it, a “fiendish construction,” is 
presumably not a true construction of the contract; and the 
illustrations cited by Rankine (Leases, p. 472) are rather cases 
in which it could not be truly said that the particular ir- 
tancy had been incurred. And yet there are dicta of great 
authority which apparently favour the existence in the Court of 
Session of an equitable power of dealing with forfeiture, such 
as has so long existed in the English Courts, even with a for- 
feiture depending on much more serious events than non- 
punctual payment of rent. In Anstruther’s case, 18 D.59,a case 
of public bankruptcy of the tenant followed by payment of the 
year’s rent, it was said by Hope, L.J.C., that “no case has 
been stated for the equitable interference of the Court. It 
is quite true that if from some accidental pressure a tenant 
becomes bankrupt, and immediately is in a position to put 
himself right, we sometimes hold that he has not been bank- 
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rupt in the sense of the covenant in the lease.” But, with 
all deference, where at least the pressure did not come from 
the landlord, that is equity and not construction. Again, in 
the case of irritancy on the execution of a trust-deed for 
the creditors, Zall v. Grant, 9 Sh. 612, a decision really 
turning on waiver, or consent to the irritancy by the tenant, 
Lord Fullerton discussed it as an apparently open question, 
“how far the irritancy may be purged, or, in other words, 
how far the breach of the condition admits of being taken off 
by subsequent fulfilment. . . . Considering the terms and object 
of the stipulation in question, he does not think that the opera- 
tion of the clause rendering the tenant’s right dependent on the 
non-execution of a trust-deed in favour of creditors, can be 
held to be excluded by her compounding with those creditors 
at the rate of 15s in the pound. Even supposing an irritancy 
from sequestration purgeable, it could hardly be maintained 
that it was actually purged by the statutory discharge of the 
tenant on payment of one penny in the pound to his creditors. 
It rather appears to the Lord Ordinary that in such cases 
nothing short of full payment could, in the most favourable 
view for the tenant, be held to rehabilitate him in the sense 
of the condition in the lease.” If these views could be 
expressed by such eminent judges in 1831 and 1856 with 
reference to the most stringent class of conventional irri- 
tancies, it may be suggested that they are also applicable to 
the weaker case of conventional irritancy for non-payment 
of rent. 

No doubt, argument may be raised on the phraseology 
employed in particular leases. For example, if the same 
words of irritancy are applied to all events, the inference 
may be more or less strong that the parties did or did not 
contemplate purgation in all events. Again, the occurrence 
of a clause dispensing with judicial proceedings for the 
declaration of an irritaney or for enforcing it without 
declarator, may have affected the minds of judges. But 
such specialties do not affect the broad equitable issue stated 
by Lord Macclesfield in Peachy v. Somerset; whether or 
not the penalty was intended to secure payment of the 
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rent. Prima facie that is the meaning of a conventional 
irritancy annexed to the non-payment of rent. It appears 
that very much the same considerations were present to 
the mind of Lord Corehouse in deciding the case of Scott 
v. Wotherspoon, 7 Sh. 481, upon the jurisdiction of the 
Sheriff-Court in removals. ‘“ Whether an irritancy is to 
be held penal or conventional,” his Lordship says, “is a 
question which may depend on circumstances. If it be 
stipulated, for example, that a lease is to expire on the bank- 
ruptecy of the tenant, it is thought that he could not be 
removed by the Sheriff on the sole ground that he has com- 
mitted a single act which brings him under the predicament 
of the Act 1696, because he may have retrieved his circum- 
stances and still be able to carry on the management of the 
farm, but, if joined to the act of bankruptcy, he is in a 
situation which plainly disqualifies him from fulfilling his 
part of the contract, for example, if his whole stocking is 
removed, and his farm remains unlaboured, there seems no 
reason why a bankruptcy of that description should not be 
held a fair condition of the contract without anything penal in 
its nature.” This distinction, which Mr. Rankine (Leases, 
p. 471) dismisses summarily as “ non-existent ” and “ barren,” 
seems both real and fruitful. Although stated in reference 
to an unimportant question of jurisdiction, it applies to 
covenants in a lease the general doctrine as to penalties 
delivered by Prof. Bell (Comm. i. 699), that where “the 
penalty is manifestly exorbitant, and a penal forfeiture 
rather than estimated damage, a court of equity does interfere.” 
Applied in practice, the idea of Lord Corehouse would have 
resulted in this, that, where the irritancy was a penalty for 
non-payment of money, some judicial proceeding would be 
required for its declaration or constitution, and in this way 
an opportunity would be given for relief. At another time 
the opinion of. Lord Neaves, already quoted, that the rule of 
no relief under consensual contracts fairly construed, does 
not apply to feus, or presumably to other infeftments, may 


be discussed. 
Wi. C. Smita. 





DIPLOMACY IN THE TIME OF MACHIAVELLI. 


HE definition of an ambassador given by Sir Henry 
Wotton is well known. Sir Henry had been accredited 
by King James First to the famous republic of the Adriatic, 
on the resumption of diplomatic relations between it and 
England—relations which ever since the reign of Mary Tudor 
had been broken off, owing to the efforts of the Roman Court 
to effect the isolation of Queen Elizabeth. The new envoy 
having set out on his mission took the opportunity of paying 
some visits in Germany. Among other places, he spent a 
few days at Augsburg, a town well known to him from pre- 
vious residence. While there he was asked one evening at 
the house of his friend Fleckamer to inscribe some words in 
an “ Album Amicorum.” Sir Henry seized a pen, and wrote 
boldly : “ Legatus est vir bonus peregre missus ad mentien- 
dum republicze causa.” (An ambassador is an honest man 
sent abroad to lie for the good of his country.) A lively 
witticism, but an unfortunate one for its author, as it turned 
out. 

On quitting Augsburg, the English envoy proceeded to 
take up his duties at Venice, which he found in the throes of 
its struggle with Pope Paul the Fifth. Sir Henry took part 
in it, and it was apparently through him that the celebrated 
Paolo Sarpi was put in communication with King James. 
There was at this period living in Venice a writer of evil 
notoriety, and with a most astonishing power of invective— 
Gaspar Scioppius by name. James having mixed himself up 
in the dispute by controversial writings, Scioppius attacked 
him, and, in order to convict him of dishonesty and deceit, 
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quoted to him the above definition of ambassador given by 
his own diplomatic representative. ‘ The authenticity of the 
writing cannot be contested,” he said, “the first citizens of 
Augsburg have seen it, and among them the illustrious Mark 
Welser. Here is plain proof that the King of England is one 
of those men of whom the Scripture saith that ‘ they have 
made lies their refuge, and under falsehood have they hid 
themselves.” It was a grave charge—to be accused of 
having instructed his ambassador to tell falsehoods was a 
thing that could not be left unnoticed. James demanded an 
explanation from Sir Henry Wotton, who, no doubt, had cause 
to bitterly regret his witty saying. 

It must be admitted that the above definition of Sir 
Henry did little more than express the views of many dis- 
tinguished men of the period. “If they lie to you, lie still 
more to them,” said Louis the Eleventh to his emissaries, 
Not less amusing than cynical also is the saying of Diego de 
Mendoza, the Spanish diplomatist: “They will find their 
match in me; for every lie they tell me I will tell them 
two hundred.” Needless, however, to say, conceptions of 
diplomacy such as these would be wholly wrong. Seen ina 
just light, everyone must acknowledge how great has been 
the véle it has played in history, how manifold the services 
it has rendered. 

In the successive triumphs which International Law has 
achieved, the settlement of the Rights of War was the 
earliest, and it was accomplished partly by means of 
negative declarations, and partly by prohibitions. Thus 
the infliction of wanton acts of cruelty were first declared 
to be unnecessary, and then forbidden to be practised. 
Not, indeed, that every thing has been accomplished in 
this direction that one could wish; there remains yet a good 
deal to be done. Next, the Rights of Ambassadors were 
established and organised, initiating what may be called the 
constructive Epoch. And lastly, in our own time it is the 
practical working out of international rules that engages 
attention. Nevertheless, despite the numerous discoveries 
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for facilitating the intercommunication of nations, despite 
steam navigation, railways, telegraphs, telephones, despite 
the ever accelerating rapidity with which news is trans- 
mitted, and despite constant improvements in political 
institutions, diplomacy is being called upon to occupy an 
even more important position than heretofore. Bluntschli 
saw this very clearly, when he said that diplomatic bodies 
were a sort of personification of International Law, and contain 
in germ the future organisation of the world. And it has 
led an able French writer, M. de Maulde-la-Clavibre, to 
expound the rise and growth of Diplomacy in a recent work 
of much excellence.(a) 

In a certain sense diplomacy is as old as the world, and 
will only perish with it. The Bible, the Egyptians, the 
Greeks and the Romans, have all recognised the law of 
nations. Indeed, ever since two political communities have 
co-existed in the world, they have had mutual interests to 
regulate, they made war, and, as a necessary consequence, 
they made peace. Accordingly we must discard the theory 
of Grotius which makes the right of legations the first and 
principal head only of the voluntary Law of Nations. As 
that eminent writer, Mr. James Lorimer, has said: “In so 
far as it is a right resulting from the fact of state existence, 
the right of legation rests on the law of nations; in so far 
as it is a right resulting from the recognition of this fact 
under certain conditions of time, place, and other cireum- 
stances, it rests on the interpretation which the positive law 
of nations puts on the law of nature.” 

But although the nations, with the exception of a few 
savage tribes, have always kept up relations with each other 
by persons mutually appointed to represent them, and 
although religion has concurred with positive law in con- 
sidering ambassadors inviolable, yet diplomacy only became 
organised about the end of the Middle Ages. There is one 





(a) R. de Maulde-la-Claviére, “ La Diplomatic au temps de Machiavel.” Paris, 
Ernest Leroux, Editeur. Tome i. 1892. 





136 THE JURIDICAL REVIEW. 


side of the medizval epoch which is too much neglected, 
namely, its respect for right ; a respect often only apparent, 
but in relation to which one may say that hypocrisy was 
the homage paid to virtue. As the learned Dr. Stubbs 
points out: Medieval wars are as a rule wars of rights} 
they are seldom wars of unprovoked, never wars of absolutely 
unjustifiable aggression; they are not wars of idea or of 
freedom, or of glory, or of nationality, or of propagandism, 
Medizeval wars are in reality so many litigations occasioned 
by the relations between overlord and vassal and their 
result is everywhere, just like a judicial decision, the 
determination as to who is in the right. At the beginning 
of the Middle Ages isolation was the rule. Michelet’s 
description is as exact as it is graphic: “ La division se sub- 
divise, le grain de sable aspire 4 ]’atome. Chacun se fixe en 
sisolant. Celui-ci perche avec l’aigle; l’autre se retranche 
derritre Je torrent. L’homme ne sait bientdt plus s’il existe 
un monde au-dela de son canton, de sa vallée. I prend 
racine, il s'incorpore a la terre.” At the close of the Middle 
Ages this state of matters ends. Social intercourse succeeds 
to isolation, and an intense political movement begins to 
manifest itself in Western Europe. By the 14th century 
the emperors have ceased in Italy to be more than supports 
on which the various republics might rely, and the Popes 
were only just strong enough to check a confederation which 
they could not turn to their own advantage. Between the 
Popes and the Emperors were to be found numerous political 
bodies, in which ambitious schemes lead to innumerable 
combinations and federate unions, necessitating the establish- 
ment of a system of balance of power. Italy, in short, 
was organised on a small scale as Europe afterwards 
became on a large one. In other countries, again, under the 
powerful action of royalty, feudal organisation tends to result 
in uniformity; those powerful personalities Henry VII. 
of England, Louis XI. of France, and Ferdinand of Arragon 
(Bacon calls them the three mag?) impress upon the peoples 
they govern the mark of a genius, to which succeeding 
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centuries have borne witness. The theory of the balance of 
power was soon made applicable to States outside Italy. 

M. de Maulde-la-Claviere has endeavoured to show that 
there were in the medizeval epoch what he describes as three 
international authorities. The first two of these are the Pope 
and the Emperor, The theory of an all-powerful papacy and 
of an all-powerful empire, taken literally, would of course 
have been a fatal bar to the establishment of any public inter- 
national law, but none the less these theories had their use. 
Thus, on the one hand, the claims of the Popes frequently 
proved of advantage in furthering the cause of civilisation. 
Conservative tradition, on the other hand, recognising in the 
Emperor the successor of the Czesars (and the jurists of Italy 
especially made it their task to magnify his office), proved a 
beneficial obstacle against the exaggeration of individualism. 
But one may question if it is not going too far to say that 
a third international authority existed in the French monarch. 
In the view of M. de Maulde-la-Claviere, the Kings of France 
constituted a system intermediate between that of the Pope 
and that of the Emperor, and their aim was to construct a 
Christian and temporal monarchy ; accordingly this monarchy, 
based on the consent of the people, would have combined 
the two elements; it would have been essentially religious, 
nay, more than religious, sacerdotal and hieratic. 

But we must not forget that at an early period Spain and 
England also made their claim for recognition as independent 
nations. As early as the middle of the 13th century we find 
it asserted in the Siete Partidas of Alphonso el Sabio that 
Spain is free from imperial subjection ; that the Spanish 
Kings have the same general powers as the Emperors, nay, 
that they have greater powers, since they are kings by suc- 
cession, whilst the emperor is only emperor by election. 


Doubtless, in England certain things occurred which seemed 
at first to imply a sort of acknowledgment of the Emperor's 
supreme power, but such acknowledgment was only nominal, 
or rather let us say, it constitutes a diplomatic formula. It 


isin this sense we must read the letter of Henry Second of 
VOL. V.—NO. 2. L 
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England to Frederick Barbarossa, and similarly in a variety 
of other instances. In truth, the idea of universal monarchy 
was steadily opposed in England, and the proud declaration 
of Edward Second was never falsified—Regnum Anglia ab 
omnt subjectione Imperii esse liberrimum. 

The development of diplomacy, as a department of Inter- 
national Law, went on rapidly. The towns of Italy set the 
example. There was not one among them which could not 
point with pride to accomplished diplomatists. Florence, 
Rome, Venice were all prolific in producing them—but 
especially Venice, of which one could say that it was both 
the training school and the touchstone of ambassadors. We 
find that from the 13th céntury onwards the Venetian 
Republic possessed a regular diplomatic service—special 
measures being taken, in order to keep alive the public in- 
terest in what related thereto. Thus, an Act was passed 
about this time by which it was provided that the Envoys 
should, on their return from abroad, prepare a written account 
of their mission ; and it is to this enactment, supplemented as 
it was subsequently, that we owe the famous Relazioni, which 
will for ever be a brilliant testimony, alike to the proficiency, 
the skill, and the astonishing political capacity of the Venetian 
ambassadors. From Italy the organisation of the diplomatic 
service spread to the rest of Europe. The end of the 15th 
century and the beginning of the 16th were occupied with 
constant intrigues and struggles, in which the Italian States, 
France, Spain, and England were the principal actors. The 
constitution of Embassies, however, remained for a good while 
unsettled and ill-defined. There was a want of regular 
method, and of harmonious co-operation. But the doctrine 
of the cviolability of ambassadors was established, being 
based upon the Roman as well as the Canon law; and 
civilians and canonists alike occupied themselves in develop- 
ing and illustrating its fundamental principles. Borrowing 
from the Roman law, Alfonso et Sabio declared in the Siete 
Partidas, that every ambassador coming to Castile, whether 
Mohammedan or Christian, should be inviolate; no one should 
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have power to injure him in his person, or in his goods; if 
such ambassador had incurred debts before entering on his 
mission, it should not be lawful to arrest or even to raise 
action against him for these, though legal proceedings for 
debts contracted during his residence might be sanctioned. 
The language of Christine de Pisan, in the ‘ Le Livre des 
faits d’armes et de chevalerie” (composed under the influence 
of Honoré Bonet, the good Augustine monk, and author of 
the “ Arbre des Batailles ”), is to the same effect. 

Among Christian nations, then, in Medizval times the 
fundamental principle was a state of peace, war could only be 
regarded as something exceptional and unfortunate. The duty 
of the Christian Prince is the maintenance of peace, following 
the example of Christ, who brought goodwill to men. But 
what is peace? St. Augustine has defined it as the tranquillity 
of order. The jurists call it the enjoyment of liberty, tranguilla 
libertas. Liberty should be the governing rule of international 
relations. This is indeed the ideal liberty ; but, unhappily, the 
princes and statesmen of the Middle Ages did not keep it in 
sight. The selfishness of the age was against it; personal 
interest was too strong. As a counteractive to this state of 
matters, the permanent establishment of embassies became 
a great force. Apparently, it was Philippe de Maiziéres who, 
in his ‘ Dream of the Old Pilgrim,” published in the 14th 
century, first recommended the King of France to institute 
permanent legations. But it was a proposal by no means in 
accord with the ideas of the French monarchy at the time, 
for, with the exception of one at Rome, it appears not to 
have begun to support such legations till the close of the 
15th century, long after other states had done so. 

Among the first representatives of diplomacy we find 
some strange and curious types. Undoubtedly the most 
original was Roderigo Gondesalvi de Puebla, Doctor of the 
Civil and Canon Law, who represented in England not only 
the Crowns of Castile and Arragon, but also at the same time 
the Pope and the Holy Roman Empire. This Roderigo became 
the intimate friend of Henry VII., so much so that grave 
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doubts soon came to be entertained by Ferdinand and Isabella 

whether it were safe to entrust him with the management of 
affairs. Bergenroth describes him as exercising in England 

his profession of lawyer. ‘‘ Nota Spanish captain or asingle 

sailor had anything to do in England whom he did not’ 
fleece. His trade as a usurer was notorious in London. His 

life in town was anything but dignified. Ferdinand and 

Isabella sent an agent to make enquiries about him, and he 

found that Puebla had been living for three years in the 

house of a mason, who made money by keeping disreputable 

women under his roof. He was in the habit of taking his 

dinner at the same table with them and the mason’s appren- 

tices. The price charged him was indeed not high—twopence 

a day. But the landlord robbed other gentlemen who went 

to the house, and Puebla protected him against the agents of 
the law.” (a) 

As was only to be expected, there were no fixed rules for 
the choice of an ambassador; diplomacy was regarded as a 
thing absolutely elastic; it could and ought to shrink or 
stretch according to the necessities of the hour, and have the 
capacity of assuming the most ingenious and varying forms. 
Nevertheless efforts were made to choose men of reliable 
character,—what Philippe de Comines called “de bonnes 
gens et sages, intimement connus du roi, souples et pratiques, 
gens complaisants et qui passent toutes choses et toutes 
paroles pour venir & la fin de leurs missions.” Diplomacy 
requiring a wide range of knowledge, the diplomatist must, 
it was thought, be well acquainted with history ; history 
being, as Comines says, the great master-key to all forms 
of frauds, deceits, and perjuries. It was by no means the 
successful soldier that was chosen to the office; churchmen 
were frequently appointed. Often the legations included, 
in addition to a layman of high rank, a bishop and a 
lawyer. As Montague Bernard has observed : “ In England, 
before the Reformation, the number is considerable of men 





(a) Bergenroth. Calendar of State Papers. Spanish. Introduction, page 22. 
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who, having early taken holy orders as a qualification for 
preferment, passed from the practice of the canon and civil 
law to the service of the State, as the readiest access to the 
highest ecclesiastical dignities, and were occasionally em- 
ployed abroad.” Wolsey had a tendency to choose diplomatic 
agents from among the lower classes after the manner of 
Henry VII.; he dreaded, in fact, employing members of the 
powerful families, in whom there was generally a want of the 
requisite souplesse, and whom there was always the risk of 
offending. 

National character gave birth to typical distinctions 
among diplomatists. The German was said to be filled with 
pride; the old Spanish diplomatist was an impenetrable 
man; the Italian was untrustworthy and dangerous ; the 
representative of Burgundy was generally admitted to be 
intelligent ; the Frenchman was honest, but had not the 
reputation of being clever; the Englishman was plodding 
and cautious. 

It was about the beginning of the 16th century that 
schools of diplomacy may be said to have been founded ; 
Wolsey, Gattina, Selve, Perrenot being the first to intro- 
duce distinct personal methods of training for their 
disciples. The profession was not without its disagreeable 
side; the envoys, for one thing, were very badly paid. How 
often one reads in their despatches of the demon of impecuni- 
osity having visited them! The English ambassadors under 
Wolsey received usually about 5s, a-day. And Machiavelli 
about the same period made continuous complaints on the 
subject. ‘‘ We are not able,” he writes, “‘ to provide ourselves 
with even the necessaries of life; we have to expend on them 
a crown and a-half a day, and we have not a penny remain- 
ing.” 

Alongside of public legations there was often to be found 
a secret diplomatic staff. Thus, at Venice, the ambassador 
of Francis I. had established a body of secret agents, includ- 
ing in its ranks obscure adventurers, military men, members 
of the nobility, and even ladies of rank. In Italy Charles 
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V. made use of the members of the religious orders. A 
Spanish monk became the chosen representative of Pope Julius 
II. ; it was he who repeated to the ambassador of Venice the 
saying of Pope Julius II. about the King of France : “ Iste 
gallus vult omnes gallinas.” Venice had a special class of” 
secret agents in her physicians. She was in the habit, in 
fact, of supplying doctors to the voivodes of Moldavia and 
Wallachia, as well as to other countries, and from them she 
received authentic reports on matters diplomatic as well as 
political and commercial. Further, the Italian banks, so 
numerous in France, were as much diplomatic as financial 
agencies for their native land. 

Of this life of diplomacy—its honest negotiations as well 
as its intrigues conducted with no less skill than deceit ; its 
actions sometimes in accordance with morality, sometimes 
open to grave condemnation—M. de Maulde-la-Clavitre 
has drawn not a few lively sketches. Excellence in the 
plan of arrangement, a wealth of documents used for illus- 
tration, the exhibition of a sound erudition, are all character- 
istic traits of his work, of which this first volume will be 
received with pleasure not only by all those who cultivate 
the study of history in general, but also by those who interest 
themselves more particularly in the study of International 


Law. 
Ernest Nys. 








THE MACKENZIE DIVORCE CASE: A NEW 
MARRIAGE LAW. 


HIS case, in which the husband sought for divorce on the 
ground of the wife’s desertion, was decided after a very 

long proof by Lord Wellwood. The Lord Ordinary sustained 
the wife’s defence on the ground that she had not been guilty 
of the statutory offence of desertion, in respect that the hus- 
band’s conduct during the cohabitation had been of such a 
character as to justify her in leaving the matrimonial home. 
His lordship was of opinion that this conduct amounted to 
cruelty. The Second Division (diss. Lord Rutherfurd Clark) 
affirmed this judgment.(a) Lord Young, who gave the lead- 
ing opinion, does not say, totedem verbis, that in his view 
cruelty was established, but he says, “in my opinion the 
proved facts of this case are such as would enable the 
defender now and in existing circumstances to resist decree 
of adherence in an action at the common law.” His Lordship 
does not say that in such an action he would hold any 
defence relevant other than that the pursuer had been guilty 
of adultery or cruelty. Lord Trayner and the Lord Justice- 
Clerk express the opinion that the conduct of the husband 
had been such as would have entitled the wife to a decree of 
judicial separation, or in other words that he had been guilty 
of cruelty in the sense in which that term has been inter- 
preted by the decisions. The learned judges who formed the 
majority concurred, however, in thinking that the defender 
in an action of divorce for desertion did not need to plead 
her case so high as to prove that the pursuer had been guilty 





(a) 30 S.L.R. 276. 
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of conduct which would ground an action of separation or 
form a defence to an action of adherence. Lord Trayner 
thus expresses the vat~o upon which the Court based its 
judgment: “It is maintained for the pursuer that nothing 
can be regarded as ‘reasonable cause’ in the sense of the 
Act, 1573, except such cause as would afford a sufficient 
defence to an action of adherence, or afford relevant ground 
for an action of separation and aliment. From what I have 
already said it follows that I do not adopt this view. In the 
first place I think it wrong to assume, as the pursuer’s argu- 
ment does, that an action by a wife suing for separation and 
aliment stands on the same footing as an action by her 
against her husband for adherence. The pecuniary con- 
sequences to the husband (the defender) in the former of 
these actions in the event of decree being pronounced against 
him are more onerous than in the latter, and I think it has 
been recognised both here and in England that less will be 
sufficient as a defence to an action for restitution of conjugal 
rights than would be sufficient to ground an action claiming 
such restitution. There is some authority I know for the 
pursuer’s contention, but I think the better opinion and that 
supported by the greatest weight of authority is to a contrary 
effect.” Lord Trayner therefore holds that the legal standard 
of cruelty depends on the class of action before the Court, and 
is different in all three cases. The highest standard is that 
which the Court applies in determining whether enough has 
been proved to ground a decree of judicial separation. 
Cruelty of less degree may be a good defence to an action of 
adherence. Cruelty of still less amount may be a “ reason- 
able cause” in the sense of the Act, 1573, for leaving the’ 
common home, and may enable a defender successfully to 
resist an action of divorce for desertion. Leaving out of 
sight, for the present, this latter distinction, I propose briefly 
to examine the authorities with the view of showing that 
the case of Muckenue lays down new law, and that no 
previous authority of weight can be found in support of the 
proposition that any defence in an action of divorce for 





— o™ SS = 


ae = 


THE MACKENZIE DIVORCE CASE: A NEW MARRIAGE LAW. 145 


desertion has been sustained, in which the facts pleaded in 
defence were less than would have grounded a decree of 
separation or been a good defence to an action of adherence. 

It must be borne in mind that the opposite doctrine, 
which, it is respectfully submitted, is novel, does not form 
part of the judgment in the case under consideration. As 
already stated, the majority of the Court held that the facts 
there proved would have formed a good defence for the wife to 
an action of adherence by her husband. The opinions of the 
learned judges that this was not a necessary condition of her 
successful defence in the action of divorce are therefore to be 
regarded as obiter. And this is the more evident from the 
very significant fact that the senior counsel for the wife, in 
the concluding speech, did not ask for a judgment founded 
upon this ratio. Lord Young says: “The bulk of what | 
have said is upon the law of the case, induced by the falla- 
cious, as I think, contention or rather assumption of the 
pursuer to the effect that if the facts proved would have 
entitled him to succeed in an action of adherence at the 
common law, they must of necessity entitle him to prevail in 
this action of divorce on the Act. The greater part, if not 
the whole of the Solicitor-General’s concluding speech for the 
pursuer was based on this assumption. I say assumption 
advisedly, for there was no attempt to establish the truth of 
the proposition assumed. Mr. Ure, in his concluding speech 
for the defender, made the same assumption, and did not 
maintain that he could resist the divorce on the statute upon 
facts that would not have afforded a defence to an adherence 
at the common law. I am, however, bound to state, and if 
necessary act on, my own opinion of the law.” But, with 
all submission, may it not be urged that a stable foundation 
for the assumption referred to is found in the fact that the 
Act 1573, c. 55, itself declares that an action of adherence 
shall form a step in the process ? 

The Act enacts ‘That quhatsumever person, or persones, 
joyned in lauchful matrimonie, husband or wife, divertis fra 
uthers companie, without ane reasonable cause alledged, or 
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reduced befoir an judge, and remainis in their malicious obsti- 
nacie, be the space of foure zeires, and in the meane time, refusis 
all privie admonitions : The husband of the wife, or the wife 
of the husband, for dew adherence: That then the husband 
or the wife, sall call and persew the obstinate person offender,, 
befoir the Judge Ordinar, for adherence. And in case no 
sufficient causes be alledged, quhairfoir na adherence suld be, 
bot that the sentence proceedis against the offender, refusand 
to obey the samin,” &c. 

It is only “in case no sufficient causes be alledged, 
quhairfoir na adherence suld be” that the pursuer is entitled 
to proceed with his action of divorce. The distinctions upon 
which Lord Young lays so much stress, between the effects 
of the common law action of adherence, and those of the 
statutory action of divorce with its penal consequences, may 
be very striking. But if the statute which imposes the 
penalties itself provides that the common-law action shall be 
an indispensable preliminary, is it not permissible to doubt if 
the consideration of these distinctions advances the argument ? 
For close upon three hundred years every action of divorce 
for desertion was preceded by an action of adherence. Yet 
during that long period no authority is adduced for the 
statement that any defence can be sustained in the divorce 
which would not have been a good answer in the adher- 
ence. The view is plainly put forward by Lord Trayner 
that in determining what is and what is not reasonable cause 
for breaking up the consortiwm vitae the Court has no standard 
which it can apply. His Lordship says, “It may not be a 
very satisfactory state of the law, that a question so import- 
ant as divorce, followed by consequences so grave, should: 
depend for its decision upon the opinion which a judge or 
judges may take of a defender’s conduct in a particular case, 
guided by no rule except the opinion which the whole circum- 
stances submitted may induce him or them to form. But 
I think that is the state of the law; and we can only 
administer it, not amend it.” This, it is humbly thought, 
would be profoundly unconvincing, even if the Act 1573 
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contained no reference to the action of adherence. For, 
surely, judging by analogy from other branches of law, the 
Courts would long ago have laid down rules and principles 
for their own guidance. “Cruelty” is not defined by any 
statute, but its legal meaning in actions of separation in 
Scotland, and of separation and divorce in England, has been 
ascertained by eminent judges anxious to arrive at a defini- 
tion which should afford a working rule of practice. And if 
“reasonable cause” for a spouse diverting “ fra uthers com- 
panie” had been left to the judicial discretion, is it not certain 
that a similar evolution of law would have taken place ? 
That it has not, is due to the fact that the Parliament of 
James VI. was careful to prevent throwing the law of 
marriage loose, with nothing to restrain an individual judge 
from making the bond more or less precarious, according to 
his own views of the relation. This they did by interposing 
the action of adherence, and providing that divorce for deser- 
tion was only to be granted “in case no sufficient causes be 
alledged, quhairfoir na adherence suld be,” such “ sutticient 
causes” being well known and understood. The learned 
judges do not maintain that the Conjugal Rights Act, 1861, 
§ 11, which did away with the necessity of the action of 
adherence,—as well as with the further steps of public 
admonitions, excommunication, and the rest of it,—affected 
the substance of the law. It would indeed be contrary to 
every canon of construction to hold that the sweeping away 
of this cumbrous and antiquated machinery was intended 
tacitly to introduce a change in legal principle, and to make 
a defence good now which would have been bad before its 
enactment. 

Lord Fraser thinks that all defences, formerly competent 
in the adherence, are still competent in the divorce (“Husband 
and Wife,” p. 1212), and this view has, it is thought, been 
uniformly entertained and acted upon. ‘This leads to the 
second position laid down by Lord Trayner alone, that facts 
proved might be a good defence to an action of adherence, 
which would not have grounded an action of separation. 
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“T am of opinion,” says his Lordship, “that the pursuer’s 
conduct to the defender, culminating in the act of violence 
on his part on 4th August, 1880, was sufficient to entitle her 
to a decree of separation, and afforded more than would have 
been necessary for a sufficient defence to an action of adher- 
ence.” This doctrine has the support of Lord Fraser 
(‘Husband and Wife,” p. 873). Lord Fraser cites in 
its favour no scintilla of authority in Scotland (unless 
it be a dictum in Jolly v. M‘Gregor, afterwards men- 
tioned), but refers to several English cases to which I shall 
allude later. He mentions a dictum of Lord President 
Inglis to the contrary, but omits to notice a judgment of 
the Second Division directly. opposed to his proposition. 
It is very seldom that a general doctrine of law is found 
embodied in an actual judgment, but the case of A. B. v. 
C. D. (16 Dunlop, 111) is an exception. That was an action 
of adherence by the husband raised when the spouses 
were living apart under a contract of separation. The 
husband had been guilty of much ill-treatment of his wife, 
and the question arose sharply for determination, whether 
any less measure of cruelty would be a good defence in her 
mouth, than would have grounded a decree of separation at 
her instance. The interlocutor of the Division (then com- 
posed of Lord Justice-Clerk Hope, and Lords Cockburn, 
Murray, and Wood), is quoted by Lord Rutherfurd Clark, 
and is as follows :—‘ Find that the action can only be resisted 
on the ground that the pursuer so maltreated her at and prior 
to the date of the contract (¢.e., of voluntary separation), that 
she would at said time have been entitled to insist on a 
judicial separation, and is, therefore, not bound now to 
adhere: Find that although the defender has proved that 
she was subjected to much discomfort when living with the 
pursuer, and suffered much harsh treatment at his hands, and 
that he had deserted her bed, and was living separate from 
her, yet that she has failed to prove such violence or such 
cruelty and maltreatment as to support a judgment by a 
Court of law, finding that she is not now bound to adhere to 
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her husband.” The dictum of the late Lord President was 
in a somewhat peculiar case. A wife petitioned for a Protec- 
tion Order under the Conjugal Rights Act. The husband 
opposed, and offered to return to cohabitation. He admitted 
that he had left her for ten years, but alleged that this was 
brought about by her intemperate habits, and that his 
absence was not therefore desertion ‘‘ without reasonable 
cause,” in the sense of the Conjugal Rights Act. It is to be 
observed that this Act does not borrow from the Act 1573, 
the phrase “‘ malicious obstinacie,” and it might be fairly 
argued that something less was intended. If accordingly the 
Lord President thought that “reasonable cause,” under the 
Act of 1861, must be adultery or saevitia, it may be assumed 
that he would not have thought anything less was required 
under the older Act. The Lord President said: “ I am not 
clear that it can be affirmed that any conduct on the part of 
a wife will justify desertion by a husband that would not 
ground an action of separation, or form a defence to an action 
of adherence. It is difficult to reconcile to one’s mind the 
idea that desertion can be excused on any other ground, for 
our law has provided that a man may not separate himself 
from his wife except for adultery or saevitia. His duty is to 
remain and make the best of it, and endeavour to reform her 
as far as possible. It is not necessary to pronounce that no 
case could arise under this statute where the circumstances 
might not afford reasonable ground for a husband remaining 
away from his wife short of what I have mentioned. I shall 
only say that it is difficult to reconcile with legal principle 
another construction than that which I have indicated” 
(Chalmers v. Chalmers, 6 Macpherson, at p. 550). But if 
Lord Trayner’s contention be well founded, and “ reasonable 
cause” is a mere popular expression, a wife’s drunkenness 
might be a very reasonable cause indeed why a husband 
should prefer to live apart. In fact, quite a number of 
“reasonable causes” may be easily figured, and best 
and most reasonable of all, personal dislike and aversion. 
If a wife have conceived a rooted dislike to the society 
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of her husband, a feeling of aversion which so inflames 
and poisons her imagination, that the life of both is 
filled with ceaseless irritation, can there be conceived a cause 
more entirely reasonable for her going away from his 
house? But the Act 1573 has not been regarded as introdue: 
ing divorce on the ground of incompatibility of temper. The 
case of A. B. and C. D., and the Lord President’s dictum in 
Chalmers are, it is believed, the only Scottish authorities on 
the point in question, if I except an obiter dictum of Lord 
Fraser in Stevens v. Stevens (9 Rettie, p. 730). Lord Fraser 
there suggested that less cruelty would be a defence in an 
adherence than would ground an action of separation. The 
case came before the Second Division on a point of procedure, 
but no opinion was expressed on Lord Fraser’s doctrine. As 
the only authority in Scotland prior to the Mackenzie case 
appears to be adverse, it is in the English cases that one 
would expect to find it supported. But I venture to affirm 
that the more carefully the English cases are examined upon 
which Lord Fraser relies, the more slight will be found to be 
the basis which they afford for the doctrine he builds upon 
them. Were it not for the opinions in the Mackenzie case, 
it might well be argued that no English authorities could be 
referred to which were directly conflicting with the judgment 
in A. B.v. C.D. But as the authority of that case is now 
greatly weakened, it is important to see if any such rule as 
that enunciated by Lord Fraser can be extracted from the 
English decisions. Lord Fraser first refers to an opinion as 
to the admissibility of certain pleadings pronounced by Dr. 
Lushington in the case of Moore v. Moore. This case is not 
reported, but is mentioned in an article in the English Law 
Magazine, vol. 50, p. 279. In that case a husband who had 
raised unsuccessfully a suit for divorce on the ground of his 
wife’s adultery, was allowed to plead the same facts in defence 
to an action by the wife for restitution of conjugal rights. 
The judgment was entirely on relevancy, and turns on 
specialties of English pleading which have no application in 
Scotland. It is to a certain extent supported by dicta of 
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Lord Stowell in Forster v. Forster, 1 Hagg. C.R. 153; Ast- 
ley v. Astley, 1 Hagg. Eee. R. 721; and Bramwell v. Bram- 
well, 3 Hage. Ecc. R. 619; cases to which Lord Fraser also 
refers. These opinions, it is submitted, do not go beyond 
this, that in a suit for restitution of conjugal rights allega- 
tions of adultery pleaded in bar may be received, although 
somewhat less precise and specific than such as would be 
admitted in an action of divorce. It is not said in any of 
them that proof of impropriety in the husband not amount- 
ing to adultery would be a good answer in the suit for 
restitution. The distinction is merely one between the rules 
of pleading and evidence in the two classes of actions. It 
rests wholly upon English procedure, and no legal principle 
such as that contended for by Lord Fraser is laid down. A 
more favourable case for testing the general doctrine would 
arise if a husband pleaded in answer to an adherence in Scot- 
land, or to a suit for restitution in England, that he was 
justified in leaving his wife by the discovery that she had 
been guilty of unchastity before marriage. If any cause for 
desertion is “reasonable,” short of adultery or cruelty, it 
would seem to be found in these circumstances. Accordingly, 
Lord Fraser asserts: “The discovery by the husband of 
his wife’s unchastity before marriage is a valid ground 
for refusing to adhere to her” (p. 875.) For this no 
Scottish authority is cited, but reference is made to two 
old English cases (Perrin v. Perrin, 1822, 1 Addams, 
1, and Reeves v. Reeves, 1813, 2 Phillimore, 127, both 
decided by Sir John Nicholl). The case of Reeves will be 
examined in vain to find any authority for the doctrine. In 
the case of Perrin there is a dictum by Sir John Nicholl. 
The action was one by the husband for separation on the 
ground of the wife’s adultery. The spouses were living 
apart and the husband pleaded, by way of explaining this 
fact, that he had discovered after the marriage that his wife 
had previously thereto borne two illegitimate children. Sir 
John Nicholl struck out this plea, but remarked: “If indeed 
the wife should set up a case of desertion by the husband with- 
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out any provocation on her part, her ante-nuptial miscon- 
duct might be fairly pleaded in his justification. It might, 
possibly, too be fairly pleaded by the husband, responsively 
to the wife’s libel, in a suit for restitution of conjugal rights,” 
It will be seen that this remark, expressed in very guarded 
language, is quite obiter, Any authority it might seem to 
lend to Lord Fraser’s statement is more than taken away by 
a conflicting judgment of Sir John Nicholl himself. A_peti- 
tion was presented to that learned judge on these facts, 
A wife who had refused to obey a decree against her for 
restitution of conjugal rights was imprisoned for contempt of 
Court. She subsequently presented a petition praying the 
Court to liberate her in respect that her health was greatly 
suffering by the imprisonment. In refusing the petition Sir 
John Nicholl said: “By the law of this country married 
persons are bound to live together; and if either withdraws 
without lawful cause, the other may, by suit in the Kcclesi- 
astical Court, compel the party withdrawing to return to 
cohabitation. The only lawful cause for withdrawing is the 
cruelty or adultery of the other party, for this Court can take 
no cognisance of disputes about property or mutual agreements 
to live separate. To amount to cruelty there must be per- 
sonal violence, or manifest danger of it; for unkindness, and 
reproachful language on the one side, or vain and unfounded 
fear on the other, do not constitute any case of cruelty which 
the law can notice” (Barlee v. Barlee, 1822, 1 Addams, 301). 

There is, however, more recent authority on the point. 
In a suit by a wife for restitution of conjugal rights, the hus- 
band pleaded that his wife was pregnant when he married her, 
and that he had been induced to marry her by false repre- 
sentations that he had seduced her. The plea was struck 
out by Lord Penzance (Green v. Green, 1869, 21 Law 
Times, N.S. 401). And in a still more recent case, where in 
a similar action by a wife the husband desired to prove that 
he was not the father of a child conceived by her before 
wedlock, this evidence was rejected by Butt, J., as irrelevant 
(Mason v. Mason, 1889, 61 Law Times Rep. 304). It would 
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seem therefore pretty plain that ante-nuptial incontinence is 
not by the law of England a good defence in a suit for restitu- 
tion. As I have said, Lord Fraser adduces no Scottish 
authority, and it may safely be asserted that none such can 
be found. But if this is not a good defence, has any other 
been recognised,—always excepting adultery and saevitia? 
It is hardly necessary to do more than mention the case of 
Jolly v. M'Gregor (3 Wilson and Shaw, 85). That was not 
an adherence, but a declarator of marriage raised in circum- 
stances as extraordinary as were ever presented to a Court. 
The man who alleged the irregular marriage had been a guest 
at a subsequent marriage ceremony by which the woman whom 
he now claimed as his wife had been solemnly married to 
another man. It was even proved that he had occupied a bed 
in the same room in which the two other persons slept together. 
The irregular marriage was not established, but it is not 
surprising that Lord Eldon, in commenting severely on 
M‘Gregor’s conduct, said, if the marriage had been proved 
the Court might not have compelled the woman “to return 
to the embraces of Mr. M‘Gregor.” It might have been said 
that M‘Gregor, in lying by without asserting his claims, and 
allowing the woman to marry another, had been guilty of 
cruelty, in inducing her to commit adultery. But no such 
question arose, and Lord Fraser himself does not seem to 
lay much stress on the Chancellor’s dictum, which he cites 
at the end of the English cases. The only authorities cited by 
Lord Fraser, in support of the general doctrine, to which I 
have not already referred, are the cases of Connelly and 
Molony. 

The case of Connelly arose in very peculiar circumstances. 
A husband and wife domiciled in America, but temporarily 
residing at Rome, became converts to the Romish Church. 
They presented a joint petition to the Pope, praying that 
they might be permitted to take vows of chastity, and 
obtained a rescript granting their prayer. Thereupon the 
husband became a priest, and the wife a nun. The husband 


came to this country and held the position of domestic 
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chaplain to an English family. Subsequently he recanted 
the Roman Catholic faith, and brought a suit against his 
wife for restitution of conjugal rights. She defended and 
pleaded that the Pope’s rescript amounted to a decree of 
judicial separation which the English Ecclesiastical Courts 
were bound to recognise. She further pleaded that the 
Court in ordering her to return to cohabitation would be 
compelling her to violate her religious convictions. The 
judge of the Arches Court rejected these pleas on the ground 
that the facts, if proved, would not amount to a bar of the 
husband’s rights. The question of international law arose, 
whether, assuming that the domicile of the spouses at the 
date of the Pope’s rescript was in Pennsylvania, and that by 
the law of that state, such a rescript would be regarded as 
equivalent to a decree of judicial separation pronounced by a 
competent Court, this might not be a good answer to the 
husband’s suit. ‘The Privy Council accordingly allowed the 
wife, if so advised, to amend her allegation by pleading that 
the law of Pennsylvania was as stated, and that the husband’s 
domicile was there. They pronounced no opinion on the 
merits, and the case does not seem to be reported at any 
later stage. Probably the husband did not persist in his 
suit. Lord Fraser’s statement of the case: “The husband 
having persuaded his wife to become first a Romanist, and 
next a nun, was held not entitled to enforce adherence,’ is 
quite inaccurate, as no judgment on the merits was given 
(Connelly v. Connelly, 1851, 7 Moore, P.C. 438). Nor 
does the older case of Molony upon which he founds, afford 
any more substantial support for his proposition. That was 
a suit by the husband for restitution. The wife pleaded, 
inter alia, that the husband was domiciled in Ireland, and 
that she was in such delicate health that a journey to 
Ireland would involve imminent danger to her life. The 
report runs: “The admission of this allegation was opposed 
by counsel, as not setting up any case which, however proved, 
would justify the Court in declining to pronounce the sentence 
prayed by the husband, on proof in substance of his libel. 
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They relied, of course, on the commonly received maxim, 
departed from, as they maintained, in no single instance, that 
‘facts pleadable in bar to a suit for restitution are such only 
as upon proof will entitle the party who pleads them to a 
sentence of separation, such sentence being prayed.’ The 
Court (Sir John Nicholl) overruled these objections—as not 
choosing, at present, to decide that the facts pleaded were 
wholly irrelevant, especially, the wife’s state of health, and 
the husband’s sole domicile in Ireland as pleaded. Conse- 
quently it admitted the wife’s allegation to proof, but without 
pledging itself to the effect of the facts pleaded as a bar, 
either wholly or in part to the sentence prayed on behalf of 
the husband in the libel at the final hearing of the cause” 
(Molony v. Molony, 1824, 2 Addams, 249). It will be seen 
that in this most cautious judgment, the question of relevancy 
was expressly reserved ; yet Lord Fraser cites it boldly as 
authority for his statement that a husband was not allowed 
to enforce adherence “ when the wife proved that imminent 
danger to life would have been the consequence” (p. 874). 
I have now noticed all the authorities cited by Lord Fraser 
in support of his doctrine and venture to submit that they 
are wholly insufficient. But were they far stronger they 
could not bear a moment’s comparison with the more recent 
decisions to a contrary effect. To two of these he himself 
alludes, and I shall briefly mention others. 

In Burroughs v. Burroughs, 1861, 2 Swabey and Tristram, 
303, Sir Cresswell Cresswell, on Demurrer, struck out a plea 
of impropriety not amounting to adultery and said: “I think 
it would be very dangerous to introduce a new rule, the 
general maxim enunciated (viz., that nothing can be pleaded 
but what would entitle the respondent to a judicial separation) 
is very properly admitted by Dr. Spinks, and I think he has 
brought forward no sufficient grounds for departing from it.” 
It is important to notice that the case of Molony was here 
unsuccessfully relied on. 

In Scott v. Scott, 1865, 4 Swabey and Tristram, 113 (not 
ated by Lord Fraser), a suit for restitution by the husband, 
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Sir J. P. Wilde said : “ If the Court were to refuse to order the 
respondent to return to cohabitation it ought, according to 
the principles on which the Ecclesiastical Courts acted, to 
grant her a decree of judicial separation. . . . The law has 
hitherto enforced the obligation of conjugal cohabitation on 
man and wife, unless one of them has been guilty of some 
definite offence known to the ecclesiastical law such as cruelty 
or adultery. If I refuse this decree I should throw the 
whole matter into doubt and difficulty, for no precise definition 
has been offered to the Court of a matrimonial offence which 
would be an answer to this suit.” The effect of the acceptance 
of Lord Fraser’s view into the law of Scotland could not, it is 
submitted, be more clearly or happily expressed. The same 
doctrine is directly laid down by Lord Penzance in Yeatman 
v. Yeatman, L.R. 1 P. and D. 491. It appears to be implied 
in the judgment of Sir James Hannen in Rippingall v. 
Rippingall, 1876, 24 Weekly Reporter, 967, and is distinctly 
enunciated in the Irish case of Manning v. Manning, 1872, 
6 Irish Reports, Equity, 426, where the judge says, Cruelty 
pleaded in bar to a suit for restitution ‘“ must be cruelty in 
its legal sense.” If further authority is required, I would 
refer to the judgment of Sir George Lee in Holmes v. 
Holmes, 2 Lee, 116. And although it appears unnecessary 
to go so far back, I think the doctrine is plainly implied by 
Lord Stowell in the well-known case of D’Aguilar v. 
D Aguilar, 1 Hagg. Ecce. R. at p. 784. 

I venture, therefore, to submit that, if the question should 
arise for determination in Scotland, it will be found that the 
English Cases, so far from lending aid to the doctrine laid 
down by Lord Fraser, are overwhelmingly against it. It has 
now the great weight of the dicta in the case of Mackenue, 
but appears to be inconsistent with the judgment in A. B. v. 
C. D., and the opinion of the Lord President in Chalmers, 
and to be difficult to reconcile with the fact that an action of 
adherence was until lately a step in the process of divorce for 
desertion, and that hitherto the defences to the two actions 
have been regarded as identical. 
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With regard to the question of cruelty, it may, I think, be 
said with safety that no case is reported either in Scotland or 
England in which cruelty has been found established without 
more direct evidence of violence, or danger to health or safety. 
It may be, as is suggested in this case, that the standard of 
cruelty is a shifting one, and varies with the times. The rule 
may need to be relaxed to suit the milder manners of our day. 
But the exposition of the law given by Lord Penzance in 
Milford v. Milford, 1866, L.R. 1 P. and D., at p. 299, 
appears fairly to represent the law as hitherto understood in 
both countries. ‘The essential features of cruelty are 
familiar. There must be actual violence of such a character 
as to endanger personal health or safety; or there must be 
the reasonable apprehension of it. The Court, as Lord 
Stowell once said, has never been driven off this ground. 
Nor do the cases cited in the argument, whatever general 
expressions may have fallen from the Court, affect to decide 
that anything short of this will be sufficient to found a 
decree upon cruelty. The ground of the Court’s interference 
is the wife’s safety, and the impossibility of her fulfilling the 
duties of matrimony in a state of dread.” The case of Kelly 
v. Kelly, L.R. 2 P. and D. 31 and 59, to which the Lord 
Ordinary assimilates the present case, seems in no sense in- 
consistent with previous decisions. There the husband hav- 
ing conceived a frenzied opinion that his wife was engaged in 
a plot against him, debarred her from her position as mistress 
of the house, took away her keys, allowed her no money, 
refused to let her go out without an attendant, prevented her 
from despatching any letter which had not first been sub- 
mitted to him, addressed her continually in terms appropriate 
to an adulteress, and finally, reduced his wife, a lady over 
60 years of age, to the verge of insanity. It may probably 
be said with truth that there is no case in which the health 
of a wife will not suffer if she leads a life of unhappiness 
arising from an unfortunate marriage. That the marriage in 
the present case was eminently unhappy no one who reads 
the proof can for a moment doubt. But Lord Rutherfurd 
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Clark pointedly says a wife is not justified in separating her- 
self from her husband “because she found him less loving 
than she expected, or because she had more of the society of 
her mother-in-law than she desired.” The only act of 
violence founded upon arose from the wife’s refusal to let the 
child go for a few minutes to its father. The conduct of the 
husband and his mother in taking the child from her with 
some little force may not have been admirable or judicious, but 
did it amount to saevitia in the legal sense? Is there in the 
whole case any of that studious ingenuity of torture which is 
the keynote of the case of Kelly? Would not a young 
counsel who proposed to lead evidence in defence of a desert- 
ing wife to the effect that the husband had been more atten- 
tive to his mother than to her, expect to be rebuked by the 
bench in some such terms as, ‘‘ Dear me, Mr. Smith, is a wife 
justified in leaving her husband because he gives his mother 
his arm in going into church?” Yet a great deal of the 
ponderous mass of evidence in this case is directed to the 


proof of facts like these. It is to be regretted that the 
learned judges who found cruelty to be proved gave no 
exposition of their view of cruelty which might serve as a 
guide in future cases. 


F. P. Wa tron. 





ELECTRICITY AS A NUISANCE. 


HE varied and extending applications of electricity to 
purposes of lighting, communication, and traction, are 
giving rise to novel and peculiar cases in the Courts which, 
if they do not involve new principles, at least present strange 
and difficult facts to which the old principles cannot so easily 
be adjusted. In America, for example, very recently and for 
the first time, has arisen the question of the rival electricities 
of a telephone company and an electric car company; the 
latter affecting the former in such a way, and to such an 
extent, as to prevent the subscribers of the telephone com- 
pany from communicating with each other. Now in England 
last February, precisely the same question came before the 
English Courts, and was decided to the same effect as by the 
American Courts, but on different grounds. As yet it has 
not been under consideration in Scotland, but doubtless will 
be in the near future when the dictum of Mr. Justice 
Kekewich in the National Telephone Co., Limited v. 
Baker or The Leeds Electric Tramway Co., Times’ Law 
Reports, vol. ix. 246, that the principles of Scots law are 
analogous to those of the American in this matter, and 
different from the English law, will have to be tested by 
the Scottish Courts themselves. As will be seen later, how- 
ever, whether Mr. Justice Kekewich is right in asserting this 
difference of principle or not, it seems clear that practically, 
under such circumstances as alone bring these cases into 
Court, the ultimate object of enquiry in the Courts of each 
country will be into the effect of the statutory powers con- 
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ferred upon electric tramway and telephone companies ; and 
according to the English case it seems that such an enquiry 
may result in a similar decision to those arrived at in the 
American cases in spite of the alleged difference of prin- 
ciple, 

The plaintiffs in these cases claim to prevent the electric 
tramway companies from using the land, into which both 
alike discharge their currents, for the “return current,” inas- 
much as by so doing they disturb the currents of the telephone 
system whose return is also through the same land. The fact 
of the disturbance may be taken for granted, as it has not 
been seriously disputed in any of the cases, though whether 
it is possible to avoid it by the employment of some other 
method, theoretically more complete, and more recent than 
that in actual use, is a very troublesome question upon the 
principles followed by Mr. Justice Kekewich, but does not 
come into prominence in the American decisions. 

The analogy between this storage and discharge, or escape, 
of electricity, and the storage and discharge, or escape, of the 
better known natural force of water on and from one neigh- 
bour’s land to another’s, is obvious, and it was natural that 
the cases in the books relating to the latter should be 
referred to and discussed in this connexion. The most 
famous in England is that of Fletcher v. Rylands, L.R. 
3 H.L. 330. It has been discussed greatly in America; and 
notwithstanding the assertion of Mr. Justice Kekewich that 
its principle has not been adopted in Scotland “where it is 
not considered to do justice between man and man,” on 
turning to the 18th edition of Erskine’s Principles by 


Rankine (1890) we find it quoted by the learned editor at 


page 204 amongst Scottish authorities for the proposition, 
which gives the essence of the decision—viz., that “ circum- 
stances occur in which specific fault is not required to found 
recourse, and where the proprietor is held bound to insure 
his neighbour against harm. . . . This occurs where land is 
put to a non-natural use by placing something on it—such 
as water in a reservoir—which is likely to do mischief if it 
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escapes.” And in the elaborate treatise of the same learned 
professor on Land Ownership in Scotland (8rd edition, 
p. 836), he says that the principles laid down in Fletcher v. 
Rylands are identical with those given effect to in the 
earlier Scottish case, Kerr v. Earl of Orkney, 17th 
December, 1857, 20 Dunlop’s Reports, 298; and have been 
recognised in two later Scottish cases, one of which went to 
the House of Lords—viz., Wilson v. Waddell, 8th January 
1876, 3 R. 288, affirmed L.R. 2 App. Ca. 95; and Chalmers 
v. Dixon, 3 R. 461. Indeed, in the former case, one of the 
Scottish judges says that Mylands v. Fletcher contains the 
most authoritative exposition of the law, and on appeal from 
Scotland, Lord Blackburn certainly uses it as part of his argu- 
ment in delivering judgment. It seems, therefore, whether 
Professor Rankine or Mr. Justice Kekewich be assumed to be 
the better authority on Scottish law, that, as in England and 
America, so in Scotland, whenever the rival electricities get 
into the Courts, Fletcher v. Rylands will be taken as the 
point of departure, if not nominally, yet actually, on account 
of its dealing with physical facts, to which these electrical 
phenomena bear a closer resemblance than to any others 
which have been brought under judicial cognisance and 
decision. In England, as Sir Frederick Pollock says in his 
“Law of Torts” (8rd edition, p. 434), that decision, as laying 
down a positive rule of law, is not open to criticism ; while 
in the United States, judicial opinions still differ, or differ in 
different States. They do differ, and with a very decided 
bias against Fletcher v. Rylands, although the decision is 
twice mentioned with respect in the treatise on Easements 
by Professor Washburn of Harvard, and it would be difficult 
to distinguish the English decision from Gray v. Harris 
(1871), 9 Amer. R. 61, or Pixley v. Clark, 35 N.Y. 520. 
But we may assume that American law is what Mr. Justice 
Kekewich understands it to be; that the owner of land used 
for a non-natural, or, as he prefers to say, extraordinary pur- 
pose, is only responsible for the consequences of such uses, 
if they result from his negligence. In the particular applica- 
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tion of Fletcher v. Rylands to the analogous electrical cases, 
professional opinion in America however haseven been stronger 
against its principle than it had been before these latter had 
come before the Courts. Thus, in commenting on the Cum- 
berland Telephone and Telegraph Co. v. United Electric 
Railway Co., 14 Fed. Rep. 278, 42 Alb. LJ. 88, the 
American Law Leview rejoices over the failure of telegraph 
and telephone companies, “to pre-empt both the earth and 
the atmosphere,” and regards with satisfaction the decisions 
to the effect that a telephone company, by occupying the 
ground of a street with its wires, cannot have the earth “witha 
fence round it,” although it might want it. In these cases, 
indeed, it is difficult not to sympathise with the American 
opinion, when we consider the reasons urged against the full 
adoption of Fletcher v. Rylands, and the real grounds upon 
which they are being decided in that country. They are 
such as led Mr. Justice Kekewich to say, that if he had not 
been bound by that case, he should not have hesitated to 
allow his own conclusion to be determined by them. They 
may be stated thus: The dominant purpose for which streets 
in a municipality are dedicated and opened, is to facilitate 
public travel and transport ; that in that view, new and im- 
proved modes of conveyance, by street railways, are by law 
authorised to be constructed; and that a franchise, granted 
to a telephone company, of constructing and operating its 
wires along, and upon, such streets, is subordinate to the 
rights of the public in the streets, for the purpose of travel 
and transport. Nor does the fact that a telephone company 
acquired, and entered upon the exercise of, a franchise to erect 
and maintain its telephone poles and wires upon the streets 
of a city, prior to the operation of an electric railway thereon, 
give the telephone company, in the use of the streets, a right 
paramount to the easement of the public, to adopt and use 
the best and most approved mode of travel thereon ; and if 
the operation of the street railway by electricity, as the 
motive power, tends to disturb the working of the telephone 
system, the remedy of the telephone company will be to 
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re-adjust its methods to meet the condition created by the 
introduction of electric-motive power upon the street rail- 
way. 

This reasoning seems much more satisfactory for a decision 
in favour of the tramway company, than the roundabout 
method adopted by the Court in the Leeds case, holding 
itself absolutely bound by Fletcher v. Rylands. The broad 
and grave arguments, founded upon public rights and con- 
venience, were replaced by a long, minute, tedious, and 
uncertain enquiry into the statutory powers of the tramway 
company, and the mode of exercise thereof, as a justification 
and excuse for an injury which, upon the rule of law laid 
down, it was found to have necessarily committed. Thus it 
had first to be decided whether the provisional order under 
which the tramway company was authorised to use electrical 
power by the Board of Trade, and subsequently confirmed by 
Parliament, was or was not legislation, having the same effect 
as extraordinary powers directly sanctioned by the legislature. 
That being decided in favour of the tramway company, the 
enquiry into the plaintiffs’ rejoinder to the statutory plea, to 
the effect that those powers could not avail the tramway 
company, unless it had acted reasonably in the exercise thereof 
and done its best to avoid injury to its neighbours, had to be 
entered upon, and an elaborate examination instituted as to 
the merits of the various systems of traction by electricity in 
use in the past, the present, and the future, in order to 
determine whether the tramway company was or was not 
liable, because it had not adopted the very latest inventions of 
ever-changing, ever-advancing scientific discovery. It is this 
method, however, unsatisfactory and uncertain though it is, 
which will have to be adopted in other similar cases arising 
either in England or Scotland, if what appears to be a reason- 
able and convenient rule is to govern the relations of the 
telephone and the tramway companies, and if the too absolute 
doctrine of Fletcher v. Rylands is to be outflanked. Mr. 
Justice Kekewich’s reasoning, moreover, is so founded in 
common sense upon this point that it may fairly be 
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thought worthy to be followed both in England and Scot- 
land. 

As was to be expected there was a great conflict of 
evidence as to the merits of various systems of working 
electric tramways. The defendants in this case worked their 
tramway on the “single trolly system” and, in the judge’s 
opinion, there were at least some good reasons for the con- 
clusion that there were other systems, by the adoption of one 
or other of which the defendants might wholly or partially 
avoid the mischief occasioned by them. On the whole of the 
evidence however, the judge thought the defendants’ system 
the best which practical science had discovered. Even were 
it something less than this only “at least as good” as any 
other (it had been proved in the United States to meet the 
requirements of traffic and the convenience of all concerned 
in the protection of the site of tramways for the use of 
legitimate purposes other than those of the tramway under- 
taking), that would be sufficient to repel the plaintiffs’ 
rejoinder that the company had not exercised its statutory 
powers properly and reasonably. “ At least as good for such 
practical purposes” is the test ; and not whether a company 
which was not liable last year, last month, or even yesterday, 
because until then its undertaking was carried on according 
to rules acknowledged to be the best, has or has not to-day 
adopted the newest discovery of a diligent worker in some 
department of science, which though held for the moment to 
be a large improvement may turn out to-morrow to be only 
a step in the process of further advance; the old system not 
in the meantime having been shown to have become alto- 
gether wrong in practice or unscientific in principle. Judged 
so, the tramway company’s exercise of their statutory powers 
was reasonable and proper. Under the circumstances the 
question did not arise as to negligence in the exercise of those 
powers on the ground that the company had failed to adopt 
alterations or precautions which sufficient experience had 
shown to be of large, indisputable, and permanent value. 
When that question is raised in any particular case, it must 
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be left to be settled by the same common sense which decides 
that, in this electrical case, no such experience had yet been 
accumulated. 

The greater simplicity of the American solution of the 
problem of the rival electricities is best seen by contrasting, 
with Mr. Justice Kekewich’s, its treatment of the argument 
that the plaintiffs could by an alteration of their own system 
—that is by the adoption of what is known as the 
“metallic return,” prevent the disturbance they complained of. 
Upon this as upon the plaintiffs’ own claim the principle of 
Rylands v. Fletcher bound him to give an answer in their 
favour, although in their final result he refused them their 
injunction, and thus took away with one hand what he had 
given with the other. In words already quoted the American 
Courts had said this: If the operation of the street railway 
by electricity tends to disturb the working of the telephone 
company, its remedy will be to re-adjust its methods to meet 
the condition created by the introduction of electro-motive 
power upon the street railway. Mr. Justice Kekewich’s 
answer to the defendants’ plea was—it is without foundation. 
“The man who complains of his land being thrown out of 
cultivation by the incursion of water escaping from his 
neighbour's reservoir must not be told that he has no right 
of action because, if he had interposed a wall, or otherwise 
taken care to protect himself, the water would not have 
reached his land. . . . They are carrying on their own busi- 
ness lawfully, and in the mode they deem best, and I cannot 
oblige them to change their system because they might 
thereby possibly enable the defendants to conduct their 
business without the mischievous consequences now ensu- 
ing.” 

Thus the plaintiffs were deluded with the shadow of 
victory but denied its substance in the end. There still 
remain, of course, the chances of appeal; but if Rylands v. 
Fletcher must be taken as the basis of approach in this 
matter, it is difficult to see what other course than that taken 
in the first instance can be followed. If, on the other hand, 
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that case should be put on one side, and the subject looked 
at upon broad public grounds, as in America, it is equally 
difficult to imagine a different conclusion being reached, 

G. H. Kworr. 


[It is interesting to observe that, as in the Glasgow 
District Subway Act, 1890, § 40, the National Telephone 
Company is protecting itself against injurious interference by 
induction or otherwise with the electric circuits or currents 
used for telephonic communication. The Telephone Com- 
pany is itself to use reasonable and proper precautions in 
the future; and a reference is made to the Board of Trade. 
—Ep. Juridical Review. | 








THE INVESTIGATION OF CASES OF SUDDEN 
DEATH IN SCOTLAND. 


HE investigation of cases of sudden and suspicious death 

is a matter of no small importance to society, and it is 
therefore not surprising that the methods of conducting such 
investigation should form the subject of discussion and 


criticism. 

In recent years there has been from time to time, in 
certain circles, an agitation in favour of the introduction into 
Scotland of the system of coroners’ inquests in force on the 
other side of the Border. Such a change has, it is thought, 
not infrequently been advocated by those who have an im- 
perfect acquaintance with the system which they condemn, 
and even, it is sometimes to be feared, an equally unsatisfactory 
acquaintance with that which they propose to substitute for 
it, No one who has had experience of the practical working 
of the Scots system would for a moment desire to put in its 
place the coroner’s inquest, which, to the mind of a Scots 
lawyer, appears alike cumbrous and expensive. It is, how- 
ever, a matter worthy of consideration whether the present 
system in Scotland is not capable of some modification, 
which, while preserving entire its essential features, might 
obviate the objections to which it is in some respects 
at present open. With this view I propose to consider, 
Ist, The Present System; 2nd, Whether any Change in that 
system is desirable; and 3rd, If any Change is desirable, on 
what lines it should proceed. 

Ist, The Present System.—Shortly stated, it is as 
follows:—The duty of investigating all cases of sudden 
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death falls in the first instance on the procurator-fiscal of 
the county in which the death occurs. While in cases of 
difficulty or delicacy the procurator-fiscal sometimes receives 
information direct from members of the medical profession, it 
is from the police force that his information in such cases 
is mainly derived. The ascertaining and reporting all 
cases of sudden or accidental death, whether attended with 
suspicious circumstances or not, is one of the most important 
duties of each police officer. These reports are at once laid 
before the procurator-fiscal for his consideration, and, unless 
in cases where the death is obviously due to natural causes, 
it is his duty to make immediate personal enquiry into the 
circumstances, obtaining any medical assistance which he may 
consider necessary or desirable. The procurator-fiscal then 
sends either a precognition or a report to the Crown Agent 
for the purpose of being laid before Crown counsel, who then 
decide whether any, and if so what, further proceedings are 
called for. Along with the papers there is sent to Crown 
counsel a schedule for the registrar of births, deaths, and 
marriages, containing the particulars required by the 
Registration Act, and this schedule, as revised by Crown 
counsel, is forwarded by the procurator-fiscal to the registrar 
of the district where the death occurred for entry by him in 
the Register of Deaths. Of course, if the procurator-fiscal in 
the course of his preliminary investigation should find that 
there are grounds for a criminal charge being made against 
any one, he takes the necessary steps for this purpose at 
once before reporting the proceedings to Crown counsel. In 
the procedure thus sketched, the privacy, which forms such 
an essential feature in all Scots criminal procedure, is fully 
maintained. The police reports are private, the witnesses 
are examined privately, and outwith the presence of each 
other, and the reports by the procurator-fiscal and opinions 
of counsel thereon are also confideutial. 

2nd, Whether any Change on the present system 1s 
desirable.—The answer to this question appears to depend 
on two considerations—(1) The efficiency of the present 
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system to attain the objects in view in such investigations ; 
and (2) Whether there is any demand for a change on the 
part of the public. The primary object of all such investi- 
gations 18, of course, the detection of crime; and it would be 
difficult to conceive a system better fitted for this purpose 
than that at present in use, or one which, by the very privacy 
which is its essential feature, more effectually protects from 
unnecessary publicity matters in which the public have no 
legitimate interest. The control by one central authority 
also secures that uniformity which is so desirable in criminal or 
quasi criminal procedure. There is, however, a secondary 
but yet important object which has to be kept in view in 
such investigations—viz., that the public mind should be 
satisfied of the fairness and thoroughness of the enquiry. 
This is an element which, whatever may have been the 
case in times past, it is at the present day impossible to 
ignore. As regards the great majority of cases the present 
system, it is thought, gives entire satisfaction. Not only 
has there been no real desire expressed by the public for 
any change, but any proposal to change would probably meet 
with determined opposition. ‘To this general rule, however, 
there is one exception,—cases sometimes arise in which 
although there may not be sufficient evidence to justify a 
criminal charge followed by a trial, there are yet circum- 
stances connected with the death which give rise to local 
feeling, and possibly also to the suspicion in the mind of the 
public that there has been foul play. In such cases the 
system of private enquiry rather intensifies than removes 
that feeling. I may perhaps be pardoned for referring to a 
case In my own experience illustrating this point. Some 
years ago in a scuffle which took place between river watchers 
and salmon poachers, two of the poachers in endeavouring to 
escape by swimming were drowned. It was alleged by their 
friends that the deceased had been assaulted by the river 
watchers, and that the blows they had received had caused, 
or at all events accelerated, their deaths. After careful 
investigation no satisfactory evidence was found in support 
VOL. V.—NO. 2. N 


SLi ERAT Sa te os Le 


res 





170 THE JURIDICAL REVIEW. 


of this allegation, but owing to various circumstances con- 
nected with the case, much local feeling was aroused, and 
there was great dissatisfaction that no public enquiry was 
held In that case I could not help feeling that some modi- 
fication of the present system would have been of advantage, 
It may be that such cases do not occur very frequently, 
but this fact instead of causing their existence to be 
ignored, should render the providing of a remedy all the 
easier. 

Assuming then that a case for some alteration on the 
present system has been made out. 

3rd, On what lines should it proceed ?—If the con- 
clusions above arrived at are correct, it follows that in the 
sreat majority of cases no general departure from the present 
system of investigation is necessary or desirable, although 
there are certain respects to be afterwards referred to in 
which that system might be strengthened. To meet the 
class of cases of which an illustration has been given, I ven- 
ture to submit the two following suggestions. 

(1.) In the event of circumstances being brought under 
the notice of the procurator-fiscal, which, in his opinion, 
would render it desirable that an enquiry in a case of sudden 
death should be held in public, he should at once communi- 
cate such circumstances to Crown counsel, who should there- 
upon have power to order the enquiry to be held by the 
procurator-fiscal in public, and the proceedings thereafter 
reported to them in the usual manner, the decision of Crown 
counsel on these proceedings being also made public. 

(2.) An alternative course might be for the procurator- 
fiscal to hold his private enquiry in the first instance as at 
present, but in reporting the proceedings to mention any 
circumstances rendering it desirable to hold a public enquiry, 
and Crown counsel could thereafter, if they thought it 
desirable, order such an enquiry to be held in public before 
the sheriff, the procurator-fiscal, as representing the Crown 
conducting the enquiry, and the sheriff giving his decision 
in open Court, and this decision being final unless in special 
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circumstances the sheriff deemed it desirable that the case 
should be again reported to Crown counsel. 

Both these methods have the advantage of preserving as 
far as possible the essential features of the present system. 

Some such system of public enquiry might also perhaps 
in certain cases be adopted with advantage in cases of death 
in public institutions, such as poorhouses and asylums. 
Cases of death in prison are already provided for in the 
Prisons Acts. 

Such a form of enquiry might also, in some cases, take the 
place of the criminal trials for culpable homicide or neglect of 
duty common in cases of railway and mining accidents. Of 
course, where there is clearly culpability, such a course could 
not properly be adopted, but there can be no doubt that 
sometimes in such cases the prosecution is at present con- 
ducted mainly with the view to a public enquiry, and it 
would for obvious reasons be an advantage if the criminal 
form which such enquiries have at present to take could be 
avoided. 

Various incidental matters would require to be provided 
for in such enquiries. It would be desirable, for instance, 
that the witnesses should be examined upon oath, and in 
some cases, provision might also require to be made for the 
evidence being taken in shorthand. Details, such as these, 
however, would not be difficult to adjust. 

There are several respects in which the present system 
might be strengthened. It would form an additional safe- 
guard against the possibility of foul play, if a medical 
examination of the deceased in every case of death were a 
necessary preliminary to the death being registered. At 
present, the provisions of the Registration Acts appear to 
render a medical certificate essential only in cases where a 
medical man has been in attendance on the deceased during 
his last illness. It thus sometimes happens that without any 
medical examination a death is registered and that interment 
has taken place, before there is time for the procurator-fiscal 
to be made aware of the circumstances. Of course, the 
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procurator-fiscal has always power to obtain the exhumation 
of the body where there are any circumstances to warrant 
such a course. The best evidence of such circumstances, 
however, might possibly be afforded by the body itself, and, 
while making all due allowance for the necessity in many 
cases of rapid interment, it would certainly be desirable if in 
all cases, a medical examination was made. It would 
doubtless be necessary to guard, as far as possible, against 
the danger of medical certificates being improperly granted, 
of which there have been recent illustrations, but the form of 
certificate might be framed to meet cases such as con- 
templated. 

Another matter on which there is room for reform is in 
regard to the steps at present taken for the identification of 
unclaimed human bodies. The chief constables of Scotland 
had recently this matter before them at their half-yearly 
meeting held in Inverness in September last. I have been 
kindly permitted access to the report of their proceedings. 
In this report they point out the inadequacy of the steps at 
present taken with the view of establishing the identity of 
such dead bodies, and that there is no regular or recognised 
system in the United Kingdom for dealing with such cases, 
but that the steps usually adopted are these :—The body is 
first examined by a medical man. If there are no documents 
or other articles found on the body to lead to its identifica- 
tion, a paragraph generally appears in one or more of the 
local newspapers circulating in the district, giving a short 
description of the deceased, and a narrative of the circum- 
stances attending the discovery. If this has not the effect 
of attracting the attention of the deceased’s relatives or 
acquaintances, the likelihood is that they will never learn 
what has become of their missing friend, because there is no 
central authority from which information can be obtained, 
and although the death requires to be registered in the usual 
way, no additional particulars which might be of service in 
establishing identity require to be registered. There is no 
provision for the preservation of clothes, or articles found 
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on the deceased, for a lengthened period. The insertion of 
a paragraph in a local newspaper, not as an official announce- 
ment, but merely as an item of ordinary intelligence, is not 
sufficient notice to the public in such cases. It is well 
known that in many instances persons are found dead far 
from where their friends or acquaintances reside, and bodies 
of persons drowned are not infrequently found at a great 
distance from the place where the drowning occurred, and 
sometimes long after they have gone amissing. A striking 
instance of this kind happened in connection with the Tay 
Bridge catastrophe in 1879, when one of the bodies of those 
drowned in the Tay was discovered on the coast of Caithness- 
shire, one hundred and sixteen days after the fatality. The 
Society of Chief Constables make the following practical 
recommendations. That the public authorities should take 
photographs of the bodies where practicable, and that these 
photographs, with a minute description of the deceased, as 
also of the clothing and articles found on the body, should 
be preserved in special registers kept by public officials at 
London for England and Wales, at Dublin for Ireland, and 
at Edinburgh for Scotland, and that the clothing and other 
articles found on the body, if fit for preservation, should be 
kept for a certain number of years for purposes of identifica- 
tion. Jn addition to this, a description of all unclaimed 
hodies should be inserted at least once in a local newspaper 
arculating in the locality where such bodies were found, and 
also in the London Police Gazette, which is sent to all the 
police stations throughout the United Kingdom. The 
society further recommend that it should be the duty of 
official persons to put forth special efforts to discover and 
communicate with the relatives or friends of unclaimed 
persons who may die in hospitals, poor-houses, or other 
public or semi-public institutions, and the particulars of all 
such cases should also be recorded in the registers proposed 
to be kept. 

These suggestions, emanating from a body well entitled 
to speak on the subject, are worthy of serious consideration. 
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It is desirable to avoid, as far as possible, the multiplication 
of officials, and if such a system as above indicated was 
adopted, it would not, I think, be difficult for the present 
Registrars-General to arrange for the keeping of such 
registers. 

The entire subject which has been under consideration is 
one of much interest. This is an age of publicity, and the 
question how such investigations are to be conducted is one 
which will force itself more and more into prominence in the 
future. There may be a danger in endeavouring to graft on 
our present system methods alien to its essential principles, 
but, on the other hand, if at one and the same time these 
principles in their main features can be conserved, while the 
legitimate desires of the public are satisfied, a system of 
investigation approaching as nearly as possible to the ideal 
will have been obtained. 


R. W. Renton. 
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Law Reporting.—This is an age of progress, and that progress should 
be visible in the form of our Scottish law reports. It is an age of shorthand, 
of reformed pleadings, of summary procedure ; and all that should lead to 
greater brevity in law reports. It is an age with a much larger accumu- 
lation than formerly of valuable and distinctly reported precedents ; and 
this also should shorten the labours of the law reporter. Somehow, this 
greater brevity does not come. Let us compare two volumes taken up by 
chance, 7 Shaw and 15 Rettie. The former was the work of two advocates, 
the latter of six ;—7.e., the compressing power in the latter case was 
300 per cent, greater. The first volume reports 483 cases in 908 pages, the 
second 183 cases in 1104 pages; an average of less than two pages in the 
former case, and fuily six pages in the latter. The increased compressing 
power results in an expansion of 300 per cent. Further, the first volume 
is in demy 8vo, the second in royal 8vo, which means an advantage of 
100 pages to the second volume. It is quite true that several cases are 
only shortly noted in Shaw, and thus more room is given for more 
important cases. For example, here is a report :—“ J/agistrates of Kirk- 
wall v, Lerwick: this was a question of property depending on the titles of 
the parties and a proof, on which the Lord Ordinary pronounced a special 
judgment and the Court adhered.” But is this, with the accompanying 
reference to the session papers, not sufficient? Would anything have been 
gained by publishing in such a case a report like that in the Baroness Gray 
v. Richardson, 3 Rett. 1031, extending to 48 pages, which are occupied 
mainly with the details of possession under a complicated title to salmon- 
fishings. Many such reports contain matter of high interest, antiquarian, 
historical, topographical, but without any special value to the practitioner 
and the litigant. As for the antiquary or historian, they can hunt 
them up in the session papers. These local histories leave less room 
for cases really important in the law; and perhaps account for the fact 
that so many able and valuable decisions in the Outer House are totally 
ignored, and that absolutely essential decisions on practice are too 
often disregarded. What has become of all the decisions on produc- 
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tion before closing the record since Greig v. Crosbie, 18 D. 193% Are 
they represented by Lord Fraser’s judgment in Marshall v. Speirs, 19 
S.L.R. 696% The suggestion that Rettie’s Reports are intended for 
people who have not access to the session papers is precisely opposed to 
fact, as these Reports have little circulation in the provinces. It cannot be 
said, however, that the judgments reported in Shaw are less important, or 
that the Reports are less intelligible than in Rettie. Take the case of 
Campbell’s Trustees v. Thomson, 7 Sh, 650, which seems to have been 
reversed on a misunderstanding, 5 W. and 8. 16. It established the rule in 
partnership that, where there is no contract fixing the rights of the 
parties, the partnership property and the partnership profits must be equally 
divided. The case is reported in less than three pages of Shaw, and not- 
withstanding the opinion of Mr. Campbell Lorimer (Supplement to Lindley, 
p. 66), the meaning of the Scottish Judges is as plain as a pikestaff. Compare 
with this report that of Neilson v. Mossend Iron Co., 12 Rett. 499, and 11 
App. Ca. 298, on the questicn how far the stipulations of a contract of co- 
partnery are carried forward into a partnership at will. The point was new 
and undoubtedly important, but was a report, extending to 30 pages Rett. 
(=33 pages Shaw), necessary to develop this point? Again, the well 
known case of Inglis & Company v. Paul, 7 Sh. 469, was sent to the whole 
Court on the question of the proper mode of completing an assignation of a 
sub-lease. The report which extends to 7 pages is perfectly intelligible. 
A much simpler point on implied obligation in a lease of urban property 
was sent to the whole Court in 1888; Craig v. Millar, 15 Rett. 1005, 
This report extends to 28 pages. Without multiplying instances it may be 
said that the 7th volume of Shaw is a fairly representative volume as 
regards the number of really important cases decided. Among many 
others in constant citation, the following will occur: Dundas v. Dundas, 
applying the principle of approbate and reprobate to a Scottish settlement 
ineffectual to convey English heritage ; Smith v. Bank of Scotland, on the 
duty of disclosure by banks to cautioners of a bank agent; Beveridge v. 
Wilson, on the equitable power of the Court to restrain realisation of 
heritable securities, Assuming the cases in the 15th volume of Rettie to be 
of equal importance, which is perhaps a strong assumption, why should the 
profession have to read 1200 pages instead of 400% Diffuse detail detracts 
from the merit of a law report, it obscures the point of the decision. Who 
is to blame? It may be said that to some extent the judges are 
to blame. No doubt, the opinions delivered from tae bench are often 
unnecessarily long; and several opinions are frequently delivered where 
one would be sufficient. Long and heated argumentative dissents, and 
small academical disquisitions on points not involved in the case, however 
gratifying to their authors, are both out of place in delivering judgment. 
But the reporters have a responsibility in the matter. It is for them 
to distinguish between a real judgment and the talk and friction that 
accompany it. It is also a question whether in the public interest, 
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and also in the interests of the parties, judges should be permitted to 
revise opinions which have once been delivered in open Court; verbum 
irrevocabile volat. Some judges would prefer not to be reported at all 
rather than be reported verbatim. This in itself would be a gain, for it 
would compel the Court to deliver a greater number of considered judg- 
ments representing the unanimous opinion of the members of the Court. 
The present system makes it possible to shake the authority of decisions 
by referring to the various reasons given by different judges for arriving 
at the same result. When J. Cresswell’s two brethren pronounced 
opposite opinions, Cresswell said he agreed with his brother A. for the 
reasons stated by his brother B. That was brilliant, but not satisfying to 
the public who want to know the settled law. Judges can always talk 
during argument, and it is unnecessary that they should also talk at advis- 
ings. Lord Jeffrey suggested a form of interlocutor for the first Lord 
Moncreiff, ‘parties’ procurators having heard the Lord Ordinary ;” and 
this seems the proper safety valve for judicial loquacity, which, if suffici- 
ently brilliant, may often be reported in the daily papers. Besides, have not 
the litigants some vested right in the spoken word which was immediately 
followed by an enforceable decree? Is it permissible that a judge, who 
has delivered in open Court a weak and inconclusive speech, should 
privately recall that speech, when an appeal is entered to the House of 
Lords, and practically reconsider the reasons for his opinion? Lecturers 
and politicians are no doubt entitled to edit their compositions with a view 
to literary effect. It is otherwise with the acts of a judge discharging a 
public duty. But are the reporters also not, to some extent, to blame ! 
The form of the report, apart from the judgment, is sometimes 
open to serious criticism. Formal recitals from contracts, leases, convey- 
ances, and testaments, and quotations from oral testimony are often 
quite unnecessary; the intelligent responsibility of suppressing the 
immaterial must be accepted by somebody. Surely, the manner in which 
these very Reports are cited in Court is often in itself a condemnation of 
the style in which they are prepared. You see counsel hunting about in 
despair for the critical facts. The adequate citation of a case should be 
the test of a good report. Again, while we do not dispute that many 
admirable reports occur in Rettie, does it not too often happen that cases 
are reported at considerable length, which turn solely on the construction 
of a particular clause in a particular document, which in all human pro- 
bability can never occur again in this world. Another defect is that the 
use made by counsel of particular authorities in argument insufficiently 
appears. In a case which contains several points, it is useless to give 
en bloc “authorities cited by pursuer,” &c., especially if the authority cited 
itself contains as many points, Finally, what is a rubric? Grammatically 
speaking, it is a direction printed in red. It should direct us to the law 
of the case. But we have seen the rubric contain a précis of the whole 
material facts of a case, these facts repeated at greater length in the 
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narrative, and finally stated more than once in the opinion of the Court. 
To adapt the words of Milton in “ Paradise Regained,”— 


“ . , . No law prefixed 
Directs me in the starry rubrick set.” 


It is surely not presumptuous to suggest that rubrics are often too circum: 
stantial, and might be written so as more clearly to indicate the precise 
effect of the decision on the general principles of the law. Let us avoid, 
however, the example of the reporter with a fatal gift for italics, who wrote 
“Facts and circumstances in which held that the eldest son was entitled to 
succeed to the heritable estate.” We make these suggestions with humility, 
knowing the difficulties of law-reporting, but also with confidence, because 
we know the ability of the present reporting staffs. The most conscien- 
tious of men are apt to get intoarut. It may be that, as in England, 
there should be official reports, in the editing of which both branches of 
the profession have a voice. But, when the Faculty of Advocates issued 
reports, they were once eight years in arrear. The main advantage of an 
official reporter is that he can be more easily found fault with. The 
Procurators-Fiscal are just now complaining that no report has appeared 
of an important decision in 1891 on the ‘“* previous conviction” section of 
Lord Kingsburgh’s Procedure Act, and that the practice in summary 
prosecutions has, in consequence, become extremely loose, Again, in many 
American States the judge, who delivers an opinion, is bound also to frame 
a syllabus or rubric of the effect of his judgment. Without going the 
length of condemning the present system of free trade in reports, we think 
with deference that some improvement could be made, and that the subject 
might possibly receive sober discussion at the next Reporters’ Dinner. 
As the poet Cowper has finely observed in his “ Progress of Errour,”— 


“Then with his eye-glass and his magic wand 
Let R——e rise, Archbishop of the land ; 
Let him your rubrics and your feasts prescribe, 
Great Metropolitan of all your tribe.” 








Reviews of Books. 


The Law of Scotland affecting Trustees. by A. J. P. Menzies, 
Advocate. Vol. I. Edinburgh: Wa. Green & Sons. 


TuaT there is room for a work on the Scots law relating to trustees can 
hardly be doubted. Within the last twenty-five years—since the publica- 
tion of Lord M‘Laren’s work on “ Wills and Successions” in 1868—no 
systematic attempt to deal with the intricate problems arising in trust-law 
has been made by a Scots lawyer. No doubt there are excellent treatises 
on the subject in England. But the statutory provisions upon trusts (if 
not the common-law principles) in the two countries are in many respects 
different, and there have been many important Scots decisions upon this 
branch of law. Such reasons justify a separate Scots treatise on the 
subject. Accordingly, practitioners will be glad to have in the careful 
work of Mr. Menzies a ready means of finding authority and principle to 
guide them in the difficulties constantly arising in connection with the 
management of trust-estates. Only one volume of Mr. Menzies’ work has 
as yet been published. It seems a pity that the author should have found 
it necessary to divide into two his work, which would scarcely have made 
an unnecessarily large single volume—a course resulting, we presume, in 
separate indices, which is often a very considerable drawback to the prac- 
tical value of a legal work. 

The volume now published is divided into five chapters dealing with 
The Nature of Trusteeship; Nomination of the Trustee; Qualifications 
for, and Entrance upon, Office; The Trustee’s Title; and, The Execution 
of the Trust. It will be regretted by many that Mr. Menzies did not 
allow himself more space in dealing with the nature of trusteeship. Toa 
great extent he guards himself against criticism by stating that “the 
subject of the interpretation of trusts is beyond the scope of this work.” 
It would certainly have been useful if there had been a fuller attempt to 
distinguish between trusts proper—especially where the contract is created 
by facts and circumstances and not by writ—and other kinds of obligations 
that are often confounded with trusts. It is unfortunate, too, that he 
should have sought authority for his definition of trusts in a dictum of 
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Lord Westbury in the case of Fleeming v. Howden, 6 Macph. (H.L.) 121. 
His Lordship’s statement was no doubt perfectly applicable to the circum. 
stances of the case with which he was dealing; but it was entirely obiter, 
and does not seem to have been approved of in subsequent cases. ‘“ An 
obligation,” says Lord Westbury in the passage cited, “to do an act with 
respect to property creates a trust.” But it is evident that there are’ 
many personal obligations binding on the owner of land or other subjects 
that do not amount to trusts. In the case of The Heritable Reversionary 
Co. v. Millar, 1892, 19 R. 43, this was clearly pointed out by Lord 
Watson, who showed that the fallacy of the Court of Session in treating 
Wylie v. Duncan, M. 10,269, and other early cases as authority for the 
contention of the respondent arose in great measure from regarding a 
personal obligation of the nature of a pactwm de retrovendendo as similar 
in nature to a trust. Again, in another respect, the first chapter is not 
quite clear. Mr. Menzies is dissatisfied, perhaps rightly, with Lord Stair’s 
definition or description of trust as a combination of deposit and mandate 
—a view adopted in one case by the late Lord President Inglis. He 
proposes to simplify the conception of trust by defining it as “a simple 
contract ad factum prestandum, distinguished from other such contracts 
in as far as it always involves as the subject of the prestation an act by 
the debtor affecting property vested in him.” What a simple contract ad 
Jactum prestandum may be is not fully explained; but the phrase does not 
appear to afford us much assistance in determining the nature of a trust, or 
the principles upon which a trustee’s liability for the due discharge of his 
duties is founded. In fact, the nature of trust is of too anomalous a 
character to admit of definition. Objections of this sort are, however, 
rather theoretical, and do not to any appreciable extent detract from the 
usefulness of Mr. Menzies’ book from a practical standpoint. 

In that part of his chapter on a trustee’s title that treats of the 
position of a trustee as vassal, the author seems to have omitted several 
points that might well have been noticed, In mentioning the change 
introduced by the Conveyancing Act, 1874, he says: “ Previously to 1874 
the superior could protect himself by refusing to receive the trustees as 
vassals except on his own conditions; but the Conveyancing Act, 1874, 
made it possible for trustees to enter with the superior simply by regis- . 
tration of the disposition in their favour.” This is quite accurate. But 
from the reference to the Act of 1874 one would almost think that its 


general effect had been to curtail the rights of a superior. Nothing is said 


of the older custom of trustees putting forward the heir and thus rendering 
the trust-estate liable in payment of relief only and not of composition. 
The Act of 1874 did away with this. By registration of the trust-convey- 
ance the trustees were held impliedly entered with the superior, and the 
result was that in many cases {¢.9., in Verrier’s 7'rs., 1877, 4 R. 738, and 
Lamont, 1880, 7 R., H.L., p. 10), none of which seem to find a place in the 
present volume, the superior’s claims were unintentionally extended by 
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the Conveyancing Act. Nor do we see it stated that trustees, if they hold 
on a persona! title and do not register their conveyance, may still evade 


payment of composition by presenting the heir of the truster. Similarly, 


the distinction between evacuating trusts and merely burdening trusts— 
i.e, trusts that operate as a new investiture and those that are merely 
burdens on the old, might have been treated with a little more detail. 
Except for a footnote it is difficult to gather that the common-law doc- 
trine, by which infeftment on a trust-conveyance that is merely a burden 
does not operate a new investiture, applies to other than trusts created 
during the lifetime of the truster for the purpose of payment of debt. 
And the case of Stwart v. Jackson, 17 R. 85, does not appear to be 
referred to. 

The most important chapter is the fifth, the main portion of the work 
being, as is natural, devoted to the rules relative to the execution of the 
trust. In this chapter the important questions relating to trustees’ powers 
as to the appointment of factors, law agents, and others to execute work 
connected with the trust-estate, and the degree of diligence required from 
trustees, and the liability for neglect imposed upon them are discussed. The 
numerous cases arising out of the failures of the Western and City Banks 
are dealt with, as also are more recent cases, such as Knox v. Mackinnon 
and Iaes v. Meek. Mr. Menzies has also been fortunate in his selection of 
many instructive passages from judgments pronounced by the late Lord 
President Inglis. 

It is very evident that much care and pains have been spent on this 
volume, especially on the fifth chapter. What is stated is stated clearly, 
and the book will be found of great value in practice. A word of com- 
mendation may be bestowed on the method of treating the cases, The 
preface assures us that ‘special care has been taken that cases should be 
cited only after perusal of, and only on the authority of, the original report.” 
A glance at the book serves to convince one that Mr. Menzies has con- 
scientiously fulfilled the task set himself. The result is that we are often 
relieved from the unnecessary citation of cases that have only a very 
remote bearing on the text in support of which they are quoted. 

In the appendix to the volume it is interesting to find a copy 
of the Indian Trusts Act; an extract from an important judgment of 
Chancellor Kent in a leading American case, and a note on the American 
law on the remuneration of trustees. The book itself is divided into 
sections, and references in the index are made to these and not to the 


pages, W. Hunter. 


The Burgh Police (Scotland) Act, 1892. By J. Camppett Irons, M.A., 
S.8.C. Edinburgh: Wa. Green & Sons, 1893. (Pp. 943.) 


Mr. Irons is to be congratulated upon the rapidity with which he has 
executed a laborious task. The Bill only became law on the 28th June, 
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1892, and, considering its great length and complexity, it is highly credit- 
able to the author that he should have been able in so short a time, to present 
a copious commentary upon it. It would have been hardly possible for 
any one not already possessing an intimate knowledge of police administra- 
tion, and the materials previously collected for the elucidation of the 
Act to perform such an excellent piece of work, The method adopted by 
Mr. Irons of printing the sections of the Act verbatim in his text, and 
annexing a running commentary will probably be regarded as judicious, 
The other plan of stating the substance of a statute in the author’s own 
words, and printing the Act itself as an Appendix, is one which is only 
useful if exceptionally well done, or if the Act is more than usually 
verbose and ill-arranged. Even then most people who use such a book 
will find it necessary to make constant reference to the ipsissima verba of 
the section, and will not venture to rely on the author’s condensation of 
them. In addition to referring to a large body of decisions, both in 
Scotland and England, upon questions of burgh administration and public 
health, Mr. Irons has been fortunate enough to supplement these in many 
cases by opinions of counsel on points which have not been raised in the 
Courts. As to the Act itself it is at present much too early for a final 
estimate to be formed of its merits and defects. In an interesting intro- 
duction to his volume, Mr. Irons points out some matters which may 
require amendment. It is much to be regretted that a measure of prime 
importance, applying, it is estimated, to nearly one-half of the population 
of Scotland had, from the exigencies of party-government, to be “ rushed” 
through the House of Commons. But it no doubt received very lengthened 
consideration from various committees, and the Act is unquestionably one of 
great value, which treats with admirable lucidity a most intricate subject. 
It may be worth while to notice a difficulty which has arisen with respect 
to the power of Commissioners to dismiss their Medical Officer of Health 
or Sanitary Inspector. By section 77, sub.-sect. 2, these officers hold their 
position during the pleasure of the Commissioners, but subject to the pro- 
visions of sec. 54 of the Local Government (Scotland) Act, 1889. The 
Act referred to provides that every Medical Officer and Sanitary Inspector 
appointed under this Act shall be removable from office only with the 
sanction of the Board of Supervision. The opinion of counsel—Lord . 
Advocate (Robertson), Dean of Faculty (J. B. Balfour), and Mr. Gillespie, 
was taken by the Board of Supervision as to the grounds on which they 
were entitled to sanction the removal of such officers. They were advised 
that the Board was bound to give consent to the removal on being satisfied 
that the officer was unfit or incompetent. This was a matter for the 
decision of the Board itself, “giving due weight to the averment of the 
Local Authority.” Counsel were further of opinion that the Board ought 
to consent to the removal on being satisfied that in the particular place the 
office was unnecessary. It is of public importance that it should be under- 
stood that such officers are not appointed ad vitam aut culpam, and it is 





REVIEWS OF BOOKS. 183 


to be regretted that the Act is not more explicit on this point. The index 
to Mr. Irons’ book appears to be a full one, and the work cannot fail to be 
of great service to Clerks of Police Burghs, and others concerned in 
administration, as well as to the profession in general. 


F. P. Watton. 


L'Arbitrage International, Par Ferpinarp Dreyrus. Paris: CaLmann 
Lévy, 1892. 


We have in this book, within modest limits and in unpretentious guise, 
a succinct and practical study of the subject of international arbitration : 
one part of the work historical, containing an exposition of what has been 
done ; the other, critical, containing an indication of what can be done. 

The history of arbitration is more ancient than one generally thinks. 
We find, on the authority of Thucydides, that among the Greeks there 
were not only numerous occasional! instances of arbitration between states, 
but also formal stipulations in treaties for having recourse to arbitration 
in case of any differences that might arise later between the contracting 
parties. During the middle ages, the Popes, aided by the old Roman idea 
of universal dominion, which, in its spiritual form, still lingered in men’s 
minds, no less than by the splendid organisation of the medizwval church, 
were enabled very frequently to act as arbitrators in international disputes. 
After the Reformation, when the pacific influence, so long beneficially 
exercised by the Roman Curia, ceased to be a practical force in European 
politics, cases of arbitration between states became less common. During 
this period, international law was still in its infancy, and the mutual 
relations of the European nations were not far removed from anarchy. 
Here and there, however, isolated instances of arbitration continued to 
occur; and in the eighteenth century, mainly through the works of Abbé 
St. Pierre, Rousseau, Bentham, and Kant, the idea of substituting the 
arbitrament of reason for the arbitrament of the sword in the settlement of 
international disputes began to take firmer root. During the present 
century, and especially during the last two decades, the progress of the 
movement has been most marked. Since the general pacification of 1815, 
there have been more than sixty instances of the successful application of 
arbitration to points of controversy between states—the latest instance 
being the Arbitral Court, now sitting in Paris, to examine and settle the 
differences which have arisen between Great Britain and the United States 
regarding their respective rights in the Behring Seas, Many of these 
Arbitral Courts have dealt merely with the ascertainment of the extent of 
injuries, but some of them have had before them points involving great 
questions of international right. In the interesting pamphlet “The United 
States and International Arbitration,” by Prof. Bassett Moore of Columbia 
College, New York City, recently published by the American Historical 
Association, it is stated that the United States Government has entered 
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into forty-eight agreements for international arbitration ; has seven times 
acted as arbitrator, and has erected thirteen tribunals under its own laws 
to determine the validity of international claims, The largest project of 
the kind is probably the arbitration treaty drafted by the International 
American Association for the Republics of North, Central, and South 
America, The only questions excepted are those imperilling the independ- 
ence of a contracting party. 

The progress of the policy of arbitration is described and measured by 
M. Dreyfus with reserve and moderation. He knows the strength of 
the spirit of militarism, and is conscious of the ineradicable prejudices 
and ungovernable passions, which, along with many generous aspirations, 
lie latent even in the most advanced societies, Nevertheless, he refuses to 
be discouraged and looks to the future, with faith and hope. Nor is 
this confidence without reason ; for, as is pointed out in the eloquent preface 
to this book—from the pen of M. Passy, Member of the Institute—signs 
of the rapid advancement of the movement in favour of a regular and 
permanent system of international arbitration meet us on every side, 
Diplomatists no longer mock it ; publicists study it ; politicians treat it with 
respect ; and a statesman, so practical and little subject to illusions as Lord 
Salisbury, declares that “‘ International wars are bound to disappear before 
the councils of arbitration of a more advanced civilisation.” Public men 
in all countries, in short, now concede the legitimacy of arbitration, and 
recognise that its efficacy has, within certain limits, been demonstrated by 
experience. Some hail it with enthusiasm, others preserve an attitude of 
greater reserve, but all treat it with serious sympathy. Several factors 
have combined to bring about this notable change of feeling. The writ- 
ings of such men as Bluntschli in Germany, Mancini in Italy, Dudley 
Field in the United States, Leone Levi in England, and Lorimer 
in Scotland, have not been without effect. The name of Mancini, indeed, 
deserves more than a passing notice in this connection. During his tenure 
of office, he negotiated some eighteen or nineteen treaties, each of which 
was accompanied by an arbitral clause, that is, a stipulation that any 
controversy, which might arise respecting the interpretation of the treaty, 
should be settled by arbitration. In the progress of democratic institu- 
tions, also, we have a force, which, on the whole, makes for peace. 
Nations now claim a voice in the shaping of their own destinies, and can 
no longer be used merely as pieces in a game of skill between their 
respective rulers. The increasing influence of commerce is another element 
which tends to prevent wars; for the commercial interests of the leading 
civilised States are so closely bound up together that, when war threatens 
between two of their number, a strong pressure is invariably brought to 
bear by the others in favour of a pacific settlement of the quarrel. More- 
over, the burden of the intolerable armaments, which now render the 
intervals of peace in Continental Europe only less exhausting than the 
periods of war itself compels men, by the force of self-interest, to turn 
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their thoughts from unprosperous war to the paths of prosperous peace. 
Whether the adjustment of international disputes by arbitration be a 
matter of the near, or of the distant, future, it none the less behoves us to 
follow with interest and sympathy every effort put forth for a consumma- 
tion, so devoutly to be wished. 


J. M. Irvine. 


Mr. C. W. Opzoomer, Een herinneringswoord door—Jhr. B. H. C. K. 
Van vER Wisck, Hoogleerar te Utrecht. Utrecht: C. H. E. 
BREWER, 1893 (Pp. viii. 88, with portrait). 

This memorial notice or dloge of the late Mr. C. W. Opzoomer, the 
most eminent philosophical thinker of Holland in this century, was drawn 
up at the request of the Royal Academy of Sciences, by his faithful pupil, 
friend, and successor in the Chair of Philosophy at Utrecht. Professor Van 
der Wijck (who is one of the distinguished Tercentenary LL.D.’s of the 
University of Edinburgh), has executed his task with admirable judgment 
and taste, and in his memorial has presented the great Dutch thinker and 
teacher to the world, in all his large proportion and interest, with judicial 
conscientiousness, thorough knowledge, and affectionate insight. He 
treats, successively, of Opzoomer as a philosopher, as a jurist, as a writer, 
and as a man, and under each point of view with fine characterisation and 
discriminating eulogy. Asa jurist—the side of his work specially interest- 
ing here—Opzoomer carly acquired a great reputation, and he sustained 
and enlarged it, amid all his other work, by his later substantial contribu- 
tions to juridical science. A trained jurist by profession, with all his 
devotion to philosophy, “jurisprudence was yet his first and his last 
love.” His masculine intellect already showed its force and grasp in 
his twenty-second year, while yet a student—as in the case of Leibniz 
—in his “Observations on the Roman Law,” a contribution worked 
out, in 1843, in conjunction with his friend, Mr. J. E. Goudsmit, 
afterwards Professor of Law at Leiden. In 1845 he carried off the 
University prize for an essay on the work of Julian, the jurisconsult, 
in the disposition of the Digest and in the interpretation of the Civil Law. 
Ilis “ Dissertatio de Naturali Obligatione ”—his public thesis at promotion, 
of 31st October, 1845—was pronounced “ one of the most important juri- 
dical productions that had appeared at Leiden for many years.” Of his 
later work in this department, besides numerous essays on “ Legal Right, 
the State and Society,” which have been collected in a separate volume, 
the most important are his “ Political Enquiry” and his great work on the 
Dutch Civil Code. His “ Political Enquiry,” an Examination of the Prin- 
ciples of Politics, although written forty years ago, is still a book of 
essential scientific interest. In discussing the jural basis of the State, he 
passes, in review, the leading theories on the subject, acutely criticises 


them, and works out a “ positive theory ” of his own, according to which, 
the substantial basis on which the State is reared, is the need of men liv- 
VOL. V.—NO. 2. O 
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ing together at all time of a regulated society. The State is a coercive 
institution which maintains, within the limits possible, the prevailing 
opinions regarding the duties that are incumbent on all. To this subject 
he returned, in 1873, with a dissertation on “The Limits of the Power of 
the State,” in which, steering between the two modern extreme theories of 
formal political right and unlimited material assistance, he declares that 
‘‘there is but one great principle for the State, the furtherance of the 
interest of the people ; all else is but rule or criterion for practice.’ 
earlier juridical views, as in his first philosophical speculations, Opzoomer 
like the late Professor Lorimer, came under the influence of Krause ; but 


In his 


he finally took the standpoint of a thorough-going critical empiricism, and 
became at once the John Stuart Mill and the Austin of Holland. His 
later work on the Dutch Civil Code is thus of a more positive and 
national character, and ‘belongs, by common consent, to the best that has 
been written on this subject in the Netherlands,” It was his last import- 
ant work, and in it he brings all his disciplined philosophic power, his 
unrivalled analytical faculty, and his exact habit of textual interpretation, 
to bear on the legislation of his country with masterly scientific criticism 
and beneficent patriotism. Here, following the example of Plato, Aristotle, 
and the long succession of great thinkers who have combined the lights of 
philosophy and jurisprudence, he commands our special homage and 
reverence by the practical devotion and fruitfulness of his work, as 
well as generally by the purity of his motives and the uprightness of his 


character. 
W. Hastie. 


Police Government in Burghs in Scotland, consisting of the text of the 
Burgh Police (Scotland) Act, 1892, with Notes and References to 
Decisions. By James Muirueap, Member of the Faculty of Pro- 
curators in Glasgow. Glasgow : Witttam Hopce & Co., 1893. 


It shows the superior literary activity of the present day in legal circles, 
that already—before it has come into foree—the Burgh Police Act of 1892 


has been the subject of two treatises, each of them far more systematic and 
exhaustive than anything published regarding the General Police Act of 


1862 during the whole thirty years of its existence. One of these treatises, 
that of Mr. Campbell Irons, is noticed elsewhere ; the other is by Mr. James 
Muirhead, who comes to the work equipped with the experience of Clerk 
to the Police Commissioners of Hillhead. Both these books are to a large 
extent necessarily speculations regarding the difficulties likely to arise in 
administering the Act, and time only will show which author has been 
most successful in anticipating these difficulties, and in affording guidance 
for their solution. For Mr. Muirhead it must be said that he has been 
quick to observe and to record the valuable aids to interpretation which 
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are to be derived, not only from Scots decisions bearing on the earlier 
Scottish Police Acts, but also from the numerous English decisions relating 
to the English Towns Iinprovement Acts, Town Police Acts, and Public 
Health Acts. The importance of the English decisions becomes manifest 
when it is explained that the provisions of the new Burgh Police Act have 
to a very appreciable extent been based on these English Acts. Mr. Muir- 
head has further done good service by recording at length in footnotes 
several interesting and valuable Sheriff-Court judgments and opinions of 
counsel, bearing on collection of rates, liability of owners for foot pave- 
ments, and similar matters of importance. 

In a book of this kind, dealing with an Act of 518 sections (not to 
speak of schedules), and embracing an almost infinite variety of topics, it 
is inevitable that some parts of the commentator’s work must be better 
done than others. Some inequality of treatment must be looked for. It 
must, however, be said for Mr. Muirhead that his meaning is always clear, 
that in many cases his language is a perfect model of conciseness (take for 
example his summary on p. 327 of what have been held to be reasonable 
and unreasonable bye-laws); and with a wise discretion (which may by 
some be misunderstood), when he thinks that a section is not to be eluci- 
dated by » commentary, he refrains from saying anything about it. 

Mr. Muirhead in an introduction summarises the main reforms in 
municipal government effected by the Burgh Police Act. They are 
(omitting reforms in minor detail) forty-eight in number. Some of them 
are of a radical nature, for instance the transference from the ratepayers 
to the sheriff of the power of deciding whether a new burgh shall be formed 
and placed under the Act. It is impossible to doubt that the new Act is 
in the main a great improvement upon its predecessors, and that it will 
eventually tend to simplicity and uniformity of municipal government. 
3ut most persons who have had to study its provisions will agree with 
Mr. Muirhead when he says: ‘‘The Act is not free from the difficulties 
and inconsistencies which were characteristic of the former Police Acts, 
and it is to be feared that its clauses will be found to have raised many 
new points for judicial determination.” One very glaring instance of bad 
draftsmanship is pointed out by Mr. Muirhead with reference to the 429th 
section. It is there intended to introduce a very proper addition to the 
law dealing with sale of unwholesome meat, to the effect that on conviction 
of the seller or exposer of any diseased animal or meat intended for human 
food, the burgh prosecutor may praceed against the original seller, if the 
animal or meat was diseased when sold by him, just as if the original sale 
had been within the burgh. But the section goes on to provide that “the 
penalty and punishment provided by this Act,” and all the powers, authori- 
ties, jurisdiction, and forms of procedure given and provided /y this Act 
against the convicted person shall apply to the case of the original seller, 


forgetting altogether that the Act provides no such penalty, punishment, 


or jurisdiction, and that prosecutions regarding diseased meat are for the 
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future competent only under the provisions of the Public Health Act of 
1867. Mr. Muirhead seems justified in expressing the view that the 
phraseology of this section renders it nugatory. 

Joun F, M‘Lennay, 


Teinds or Tithes and Procedure in the Court of Teinds in Scotland. 
By Nenton Extior, 8.S.C., Clerk and Extractor of the Court of Teinds 
Edinburgh and London: Witt1am Biackwoop & Sons, 1893. 


This hand-book makes no pretence to be a complete treatise on the Law 
of Teinds and practice in the Teind Courts, but contains merely a brief 
outline of the modern history and nature of teind rights, and a summary 
of the course of procedure in the different processes which are raised in 
the Court of Teinds. There is an appendix containing, in addition to 
the text of the Acts of Parliament since the Union bearing upon the 
matter, a good deal of miscellaneous information of interest, such 
as particulars of the teind records, lists of parishes under their 
respective classes, tables of the different weights and measures in use, with 
the scales of conversion, &c., &c. Mr. Elliot probably knows more about 
teinds than any other person living, and he has certainly had more exten- 
sive experience in all kinds of teind procedure. No one, therefore, was 
more competent to prepare such a work, and it will not be easy to detect, 
any inaccuracies in these pages. Like all writers on the subject, Mr. 
Elliot rather fails in dealing with the 17th century, One never finds a 
lucid statement of the progress of law and practice during that century, 
and one cannot forbear the suspicion that those who write upon the subject 
have really themselves very little knowledge of what actually took place, 
and how far the Statute Book is truly a faithful guide to the history of the 
changes of the time. It is not difficult to tell what the law was in theory 
at a certain date, but as to how far and in what way that law was carricd out 
in practice we have little definite information. Mr. Elliot has already 
written a work upon the practice of the Teind Courts in the erection of 
parishes and the feuing of glebes. He would confer a service upon the 
profession if he could now amalgamate the two books and expand the work 


into a general treatise upon the law and practice in regard to teinds in 
Scotland. 


C. N. o. 





Wotes on Decided Cases. 


Liability of Law Agents.—Two recent decisions of the First Division 
on this delicate subject deserve the careful attention of the profession. 
Cleland v. Brownlie, Watson & Beckett (30th November, 1892, 20 R. 152, 
30 S.L.R. 149), deals with the responsibility of a law agent who introduces 
an investment to the notice of a client, without express instructions to find 
an investment for him, and expresses a favourable opinion regarding it; 
and Fearn v. Gordon & Craig (2nd February, 1893, 30 8.L.R. 399), raises 
the question of the liability of an agent for omitting to search the record, 
under circumstances slightly different from any of the previous cases 

The duty of a law agent, with respect to the investing of his client’s 
money, has been sufficiently defined, so far as general statement goes, in a 
series of cases, beginning with Ronaldson v. Drummond & Reid’, 1881, 
8 R. 767, which was the first Scots case in which an agent, who took a 
valid but insufficient security, was held liable for the eventual deficiency 
The elaborate opinions in Fae v. Meek, 15 R. 1033, lay down different 
categories of responsibility for the agent, depending on the nature and 
extent of the employment he accepts, or the duties he undertakes—(1) his 
ordinary duty is limited to the completion of the security writs, and he is 
responsible for nothing more than the validity of the title; but (2) he may 
undertake to look out for, and report upon, investments, leaving the ulti- 
mate decision in the hands of the client; in this case he must give the 
fullest information obtainable in regard to the defects, as well as the advan- 
tages, of the security; or (3), he may undertake expressly, or by his 
conduct, to carry out the investment for a client who trusts entirely to 
him, in which case “the law agent, by agreeing to do all that the client 
would do for himself, undertakes at least the whole duties and obligations 
which devolve upon a trustee making investments of trust-funds” (per 
Lord Shand). It is often, however, very difficult to say in any given state 
of facts whether the investment was made as the result of the client’s own 
consideration of the matter, or because he relied upon the skilled advice of 
atrusted agent. In Stir/ing, 14 R. 170, Lord Rutherfurd Clark Jaid it 
down that law agents recommending heritable security, are bound “to take 
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all reasonable care in seeing to the sufliciency of the security,” and are not 
responsible merely as conveyancers, 

These general principles were accepted by both sides in Cle/and’s case, 
and underlie the judgment. But the main interest of the case lies in this 
that it gives a striking illustration of the difficulty sometimes experienced 
in unravelling the facts in regard to the legal relation between agent and 
client, and in referring it unhesitatingly to its proper category. The agent 
was held liable in reparation by the Lord Ordinary (Low), but, on reclaim- 
ing, was assoilzied, the Lord President taking an entirely different view 
of the import of the evidence. The two opinions should be read together 
in order to appreciate the significance which various slight elements in a 
somewhat complex set of facts may have in determining whether a law 
agent has or. has not acted with a proper regard to the interests of his 
client. The salient points were that the agent, knowing that one of his 
clients was about to have a sum of money thrown idle on his hands by the 
sudden repayment of a heritable bond, and desiring to arrange a loan for 
another client whom he had undertaken to finance through a purchase of 
rather speculative property, recommended and carried through an arrange- 
ment whereby the one client lent the requisite money to the other on the 
security of a postponed bond, which in the event proved to be worthless. 
The lender sued his agent on the ground of fraud, or, alternatively, for 
breach of duty in having acted as agent for both borrower and lender, and 
having neglected the interests of the lender. The Lord Ordinary found 
the case of fraud disproved, but sustained the alternative ground of action, 
holding that the agent, impelled by his obligation to see the borrower 
through his financial straits, had put some pressure upon the lender to 
secure his consent to a pre-arranged transaction without giving him such 
particulars about the circumstances under which the loan was asked and 
the nature of the security, as a prudent man would have required, and 
without allowing him sufficient time for deliberation. He also came to 
the conclusion (though this was not in his opinion necessary for the 
decision of the case) that the security was in fact insufficient at the time. 
The Division completely reversed this view of the evidence ; they found 


no facts proved to support the theory that the agent was under a compel- 


ling motive to get the lender to advance the money, or that the agent took - 
him into his own hands and managed him with that end in view. They 
thought, on the contrary, that the lender applied his own independent 
judgment to the question of the sufficiency of the security, and that the 
opinion volunteered on that point by the agent answered the legal test of 
being honest and formed on adequate grounds. The Lord Ordinary was 
no doubt wrong in inferring too readily from certain indications in the 
conduct of the parties that the agent assumed a larger function than per- 
tained to his ordinary duty, and that the lender trusted entirely to hin, 
and the judgment exonerating the agent was right; but it rather appears 
as if the facts telling against the agent were somewhat minimised in the 
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opinion of the Lord President. In Stirling’s case above-quoted, the agent 
also negotiated a loan from one client to another under circumstances that 
indicated at least equal zeal for the interests of the lender, and yet the 
Court had considerable hesitation in granting absolvitor to the law agent. 

The second case-—Fearn v. Gordon & Craig—has been the subject of 
comment in the press, and it has been said that it “ pushes the liability of 
Jaw agents for failure to search the record further than has hitherto been 
done, and further, one would think, than there is warrant for carrying it.” 
The criticism is not well-founded. The peculiarity of the case is said to be 
that the purchaser of the property bought it subject to the following clause 
which was imported from the articles of roup used at a previous exposure 
into the missive of sale—‘ the purchaser by offering at the roup shall be 
held to have satisfied himself as to the sufficiency and validity of the title- 
deeds, the exposer’s right to the subjects, and the whole burdens and 
servitudes affecting them. ... And he shal] not be entitled to require 
searches for incumbrances nor to retain any part of the price on the ground 
of any error or defect in the title-deeds, or on account of any under-state- 
ment of the feu-duty and burdens, or existence of burdens, or on any other 
ground whatever.” The purchaser, after having bought the property 
subject to this condition, and paid an instalment of the purchase price, went 
to a law agent and instructed him to “make up his title,” or according to 
some of the witnesses ‘‘to prepare a conveyance,” and to pay the balance of 
the price. The agent got delivery of the title-deeds, including the missive of 
sale, got a conveyance executed, and paid over the price to the agent of the 
seller without making any search for incumbrances or any enquiries as to 
burdens. It subsequently turned out that there was a bond upon the pro- 
perty ; the seller was aware of its existence, but trusted to his agent to 
extinguish it out of the price paid to him. The agent, however, appro- 
priated the money to his own uses, and succeeded in concealing the fraud 
for some years. Upon the discovery of the bond, the purchaser raised an 
action against his agent to have him ordained to purge the incumbrance in 
respect of his negligence in failing to search the record and discover the 
burden on the property, and the Court gave decree in his favour. 

The defence set up by the agent was that he was entitled to assume 
from the terms of the clause in the articles of roup that the purchaser had 
taken the matter into his own hands and satisfied himself as to the state of 
the title, and that as he had not been employed to carry through the 
purchase his duty was limited to the execution of a conveyance in proper 
form. The answer to that defence is that a professional man spondet 
peritiam, he must show reasonable skill in giving advice and in carrying 
ont the instructions of the layman who consults him. It is a well-settled 
rule that the agent for a purchaser of heritable property is strictly bound 
to have the records searched unless the client has expressly dispensed with 
the precaution. It is not for the client to ask the agent to undertake that 
duty ; it is for the agent to explain the necessity of the precaution, and 
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not to omit it unless the client in the full knowledge of his rights expressly 
instructs him to dispense with it. He must not assume rashly that his 
client does not desire him to perform that part of his duty on account of 
the expense. In Fea v. Macfarlane, 24 8.L.R. 628, the law agent was 
assoilzied in an action resembling the present in many points, on the 


ground that he explained the whole matter to his client, and it was 


deliberately resolved to dispense with a search. 

Whatever the precise phraseology of the instructions given by 
Mr. Fearn was, they amounted to a request to the agent to “ prepare the 
necessary deeds ;” aud it was settled in Graham v. Hunter, 9 8. 543, 
which was a case of a loan on heritable security, that the fair import of 
these words was that the agent was employed to make an effectual security. 
The fact that the missive bore that the sale was to be free of search, so far 
from excusing the neglect of ordinary professional precautions, should 
rather have led to increased vigilance. It certainly did not justify the 
assumption that a search was unnecessary because the bargain had been 
completed by the purchaser, and under it he could be forced to take the 
property as it stood, no matter what burdens might be disclosed. 

The true explanation of the agent’s laxity came out in the course of the 
argument, It is the regular practice in Brechin (and probably in many 
country districts), for law agents to trust to each other for the disclosure of 
burdens, without asking or exhibiting searches. The decision shows that 
this custom, though convenient and economical for the client, involves 
the agent in a serious risk. 

' J. MACKINTOSH. 


Solemnities of Execution—An interesting question on the inter- 
pretation to be put on the Act, 1681, ¢. 5, which prescribes the 
solemnities necessary for the execution of deeds was decided in Z'homson 
v. Cunningham, 30 8.L.R. 93. By that Act it is provided “that no 
witness shall subscribe as witness to any partie’s subscription unless he 
then know that partie and saw him subscribe, . . . or that the partie did 
at the time of the witnesses subscribing acknowledge his subscription.” 

It will be observed that a distinction is drawn between witnesses 
seeiny the granter subscribe and those merely hearing him acknowledge 
his subscription. In the latter case it is required that the witnesses 
should sign at the time of the acknowledgment, while in the former case 
this is not expressly insisted on, It is not easy to understand why such 
a distinction should have been made, unless it is that witnesses seeing the 
granter subscribe have a better opportunity, by observing the nature of 
the signature, its position on the paper, &c., of recognising the deed 
afterwards. 

In several cases it has been decided that where the witnesses saw the 
granter sign, they can themselves subscribe ex intervallo. Thus in 
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Stewart v. Burns, 4 RK. 427, it was sufficient that one of the witnesses had 
signed four months after the granter subscribed, and in Z'eners’ Trustees, 
6 R. 1111, a deed was found to be validly executed where one of the 
witnesses had signed some time after the granters’ death. 


Whether the same latitude would be given to witnesses who had merely 


heard the granter acknowledge his subscription, or whether the words in 
the Act that such witnesses must sign at the time of the acknowledgment, 
would necessitate the imposition of such a limit of time as would render 
subscription by the witnesses ex intervallo insufficient, never appears to 
have arisen for decision. The distinction pointed at in the Act between 
witness to subscription and witness to acknowledgment of subscription, 
has been kept up in practice and noticed by authors on Conveyancing. 
Thus, Mr. Bell in his volume on the Testing of Deeds, p. 273, says, “‘ the 
witnesses may sign out of the presence of the party whose subscription 
they have witnessed, . . . but here, there seems to be an exception in the 
case of the acknowledgment of the subscription,” for from what the Act 
says, ‘it seems to be inferred that the subscription of the witnesses and 
the acknowledgment of the party must take place at one and the same 
time.” Professor Bell (Lecture i, 52, 53), also says, “ inimediate 
subscription is not essential on the part of a witness who has seen the 
subscription of the party adhibited,” . . . but, ‘where the deed is attested 
wholly or in part upon the granter’s acknowledgment of his subscription, 
the two witnesses, if both attest upon such acknowledgment, or such one 
of them as so attests} must subscribe at the time of the acknowledgment.” 
And in Hogg v. Campbell, 2 M. 848, Lord President M‘Neill observed “a 
practice has prevailed in regard to witnesses who saw the party subscribe 
that they may adhibit their subscriptions at a future period. . . . There is 
no case that I am aware of to this effect, that a witness, who attests a 
signature by reason of the acknowledgment of the party, may adhibit his 
signature ex intervallo after that acknowledgment is made. The statute 
requires that he shall sign at the time the acknowledgment is made, and 
very properly, because there might be great difficulty in knowing whether 
it was the deed that he acknowledged. In Condie v. Buchan, 2 8. 385, a 
deed was sustained where the witnesses after hearing the acknowledgment 
had gone into an adjoining room, and there adhibited their subscriptions 
Although this case may be held to decide that the witnesses to an 
acknowledgment need not subscribe in the presence of the granter, the 
objection founded on the words of the Act that such witnesses must sign at 
the time of the acknowledgment, does not appear to have been taken. In 
Thomson v. Cunningham, the question really arose for the first time, 
whether the Act required the witnesses to sign immediately after the 
acknowledgment, or whether a reasonable latitude should be given to the 
words “at the time.” In this case the acknowledgment was made at 
Inverkeithing, and the witnesses signed at Dunfermline about three- 
quarters of an hour afterwards. It was held that the words of 
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the Act could not be taken literally, and that putting a reasonable 
interpretation upon them the witnesses’ subscription had been adhibited 
at the time of the acknowledgment. Lord Rutherfurd Clark said, “The 
witnesses are required to subscribe at the time of the acknowledgment, 
But we cannot put a literal construction on these words, for I do not 
suppose that it could be disputed that the witnesses could sign after the* 
If so it is not necessary that they should subscribe in 


acknowledgment. 
For except on the theory that the subscription 


presence of the granter. 
must be made during the acknowledgment, the presence of the granter is 
not required. ‘They might retire to another room and sign there. We are 
therefore bound to give the language of the statute a fair and reasonable 
construction, looking to the purpose which it was intended to serve. That 
purpose was to secure that the witnesses should attest the signature which 
was acknowledged, and no other. If then, after the acknowledgment, the 
deed is removed by the witnesses to a convenient place for their attestation 
and their subscriber, I think that I am bound to hold that the statute has 
been complied with. In such a case the attestation is completed at the 
time the acknowledgment was made in the fair and reasonable sense of 
that phrase. The whole is one continuous process.” The decision thus 
proceeded on the ground that the acknowledgment of the granter and 
subscription of the witnesses were wnico contextu. If the interval between 
these had been such as to leave no doubt that the witnesses had signed ex 
intervallo this would seem not to comply with the requirements of the Act. 
The Lord Justice-Clerk was of opinion that in such a case the deed would 
not be validly executed under the Act 1681, and Lord Rutherfurd Clark 
said that he did not wish to be understood as expressing any opinion differ- 
ent from that of the Lord President in Hogy. The Court, however, would 
probably require a considerable interval to elapse between the acknowledg- 
ment and the witnesses’ subscription to hold that the latter had not been 
adhibited “at the time” of the acknowledgment. 

By this decision the solemnities prescribed by 1681, cap. 5, were found 
to have been regularly complied with. Had this not been so the important 
question, which is dealt with in the opinions of the judges, would have 
arisen, whether the 39th section of the Conveyancing Act, 1874, would 
have applied to such an informality. That section provides that “no deed, 
instrument, or writing, subscribed by the granter or maker thereof, and 
bearing to be attested by two witnesses, and whether relating to land 
or not shall be deemed invalid or denied effect according to its legal import, 
because of any informality of execution, but the burden of proving that 
such deed, instriiment, or writing so attested was subscribed by the granter 
or maker thereof, and by the witnesses by whom such deed, instrument, 
or writing bears to be attested, shall lie upon the party using or upholding 
the same.” 

The Court were of opinion in Zhomson’s case that, assuming the 
execution to be defective under the Act 1681, the irregularity was such as 
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would be met by the above section. This section has been applied in 
several cases where the deed would have been invalid under the old law, 
In ‘Laren v. Menzies, 3 R. 1151, and Brown, 11 R. 400, a deed written 
on separate sheets and signed only on the last page was sustained in 
Thomson's T'rustees v. Easson, 6 R. 141, where the witnesses’ designations 
were omitted, and in Addison, 2 R. 457, where there was no testing-clause 
the deeds were set up. In all these cases it was proved that the deed had 
been signed by the granter and witnesses. On the other hand, the section 
was held not to apply where the signatures of the witnesses bearing to 
attest the subscription of the granter were adhibited before his subscription 
and where they neither saw him sign nor heard him acknowledge his 
subscription, although it was proved that the subscriptions of the granter 
and witnesses were genuine (Smyth, 3 R. 573). Lord Curriehill there 
remarked ; “It is indeed most obvious that unless the persons who bear to 
attest a deed see the granter subscribe or hear him acknowledge his 
subscription they are not ‘witnesses,’ Their presence is required to enable 
them to attest the fact that the granter subscribed the deed, and they can- 
not legally attest, as a fact, an act which they did not see the alleged actor 
perform or hear him acknowledge. Whatever may have been the intention 
of the Legislature in enacting the 39th clause of the recent statute, it 
appears to me to be clear, that that enactment has not subverted the 
former law and practice which required the subscription of the granter of 
a deed to be attested by subscribing witnesses, who either saw the granter 
sign or heard him acknowledge his subscription.” On the other hand, 
Lord Young has consistently been of opinion that the deed may be set up 
if it can be proved that the subscriptions of the granter and witnesses are 
genuine, and that this alone is necessary. In Smith’s v. Chambers’ Trustees, 
5 R. 97, his Lordship remarked that “The policy and effect of this change 
of the law is to exclude all objections to a deed consistent with the fact 
that it was subscribed as it stands by the granter and witnesses,” and 
again in G'eddes v. Reid, 18 R. 1186, he expressed the opinion that where 
a deed is irregularly executed by reason of the persons signing as witnesses 
not having seen the granter subscribe or heard him acknowledge his sub- 
scription the deed will be effectual if it is proved that the granter signed 


it. No doubt his Lordship’s view is borne out by the words of the clause 


which are “no deed hearing to be attested by two witnesses,” and not “no 
deed attested by two witnesses,” but the difficulty is that pointed out by 
Lord Curriehill, whether a person can be said to be a witness at all who 
neither saw the granter subscribe or heard him acknowledge his subscrip- 
tion. It is apparent from the opinion of Lord Rutherfurd Clark in 
Thomson, that he does not consider such parties witnesses, so as to bring : 
deed so attested under the 39th section. ‘The Act of 1874 requires, 
I think, the Court to sustain all deeds which were signed by the granter 
and honestly attested by the instrumentary witnesses. Where the 
formalities of the Act of 1681 have not been observed, it throws the 
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burden of proof on the person who uses the deed. I do not think that it 
dispenses with the necessity of witnesses. But it requires no more than 
that the witnesses shall have a warrant in fact and truth for what they 
attest. They have such a warrant if they saw the granter subscribe or 
heard him acknowledge his subscription. If the subscription to the deed 
be the subscription of the granter, and if the witnesses were warranted in ° 
attesting that fact there is nothing lacking in essentials. The rest is mere 


formality of execution.” 

It is apparent from the opinions of all the judges in Thomson that the 
case already referred to, where witnesses to an acknowledgment have 
signed ex intervallo, would be held to be an informality of execution 
which could be remedied under the 39th section. And probably the same 
would also be held, where, as in Smyth’s case, the witnesses signed before the 
granter, if, in point of fact, they afterwards saw him subscribe or heard 


him acknowledge his subscription. 
J. Granam STEWART. 
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THE NEW ITALIAN SCHOOL OF PRIVATE 
INTERNATIONAL LAW. 
If. 


T will have been seen from the resolutions of the Institut de 
Droit International,(a) and may be observed from a com- 
parison of the theories of the latest writers, that the practical 
conclusions of the Franco-Italian writers command in sub- 
stance the almost uniform support of the leading authorities 
in international law. Criticism of their theories will be found 
to be not so much against the conclusions as against the 
reasonings. Now two facts are to be noted. ‘The first is, 
that it was chiefly the works of these writers, their eloquent 
propaganda, which produced the present approach to 
unanimity. The second is that but for their radical and far- 
reaching principles their zeal and eloquence would have been 
things impossible. 

As I have said, it is not so much the originating of con- 
ceptions, as the combining of pre-existing materials that 
forms the chief structural work of the school. This is 
inevitable, as truth in jural science unfortunately precludes 
that originality, the striving after which is noted by Savigny 
as a particularly unprofitable form of juristic research. The 
host distinct feature of the system is the doctrine of 
nationality, a doctrine the foree of which in public inter- 
national law is of considerable importance. In private 
international law, however, its force is to be seen in the 
transformation it has effected in the theory of foreigners’ 
rights, 


(a) Supra, Juridical Review, v. 121. 
VOL. V.—NO. 3, 
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NATIONALITY AND JUsTICE—-CoMITY. 

That application of the doctrine of nationality which 
proclaims the international duty of justice to the foreigner as 
aman and as a member of his nationality has permanently 
changed the character of discussions in private international 
law. It is due to the Italian theory that the State’s duty 
under the law of nations to extra-territorially recognise 
foreigner’s rights, and extra-territorially apply foreign 
law has received such wide recognition. Now as Mancini 
shows (Rev. D. I. vii. 354) the current theory of comity— 
the false idea that the civil condition of individuals out of 
their own country, and the force accorded to foreign 
law spring only from a generous concession—was the 
principal obstacle to the formation of a scientific 
doctrine of private international law. Two conclusions 
were derived from the idea of comity—one, that the 
State could arbitrarily set limits to the concession; 
the other, that in an entirely arbitrary matter there 
was no occasion to seek rational principles. The Italian 
theory has made possible a science of private international 
law; and it has vivified foreigners’ rights by placing them 
definitely under the protection of the law of nations. 

It does not in the least detract from the importance of 
that achievement to find that “comity” had become with 
certain authorities merely a form intended to express the 
historical origin of the State’s duty, not by any means to 
imply a denial of duty. Savigny, as Mancini points out, 
regarded the action of the State as a legal duty under the 
community of law of civilised peoples; although formally 
admitting comity as a possible origin of the duty’s recogni- 
tion. Lord Brougham (quoted by Story, 226) maintains that 
view as a judicial legislator—holding that a duty lay on the 
State, originating in comity. Other English judges denied 
that comity or courtesy was the origin of the Court’s action— 
but rather the recognition of a legal obligation. 

But the inevitable precariousness of foreigners’ rights 
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under any theory in which mere courtesy played a part has 
been abundantly illustrated. Story attenuated to an extreme 
degree the force of Huber’s and Voet’s doctrine, making the 
mere temporary interests of the State the sole criterion. 
Laurent quotes (Droit Civil Int. i. 581) an American decision 
in which the temporary interest of an individual citizen is 
considered a sufficient ground for ignoring foreigners’ rights. 
Even to the present day, Story is surpassed by recent English 
writers, some of whom expressly deny the foreigner’s right to 
the extra-territorial application of his law; while others 
implicitly do so, by ignoring altogether the foreigner’s inter- 
national status in questions of this character, and treating 
the matter as merely one of municipal concern. 


NATIONALITY AS THE DETERMINANT OF THE PERSONAL 
STATUTE OF THE FOREIGNER. 


As a practical measure, this proposal now commands uni- 


versal assent. ‘There can be no doubt of the jural propriety 
in the great majority of cases of applying the foreigners’ law 
as his personal statute in questions of status, capacity, and 
family relations. Domicil, of course, in most cases coincides 
with nationality ; that is when there has been no change, or 
no permanent change of residence. But when the residence 
has been changed, legal presumptions as to change of domicil 
often work serious inconvenience. 

No doubt it is true, as Laurent and Esperson admit, that 
in countries with an active legislature (instead of customary 
law), and especially in view of facilities of naturalisation, the 
identification of the national law of the individual with his 
natural associations may be pressed too far. But notwith- 
standing that fact, the national law is more likely than any 
other to be suitable to the individual. The principle, like so 
many others of the school, originated in France. The French: 
civil code applies it to the case of the Frenchman residing 
abroad. The French tribunals have extended the rule, by 
aalogy, to the case of a foreigner residing in France. 
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Mailher de Chassat, in 1845, advocated the adoption of 
nationality, instead of domicil, as the criterion of the per- 
sonal statute, anticipating the Italian School by demanding 
that the foreigner should be recognised as a representative of 
his nationality. 


NATIONALITY AND FRATERNITY—EQUALITY BEFORE THE 
LAW oF FOREIGNER AND CITIZEN. 


The principle of fraternity, based on the right of the for- 
eigner to the recognition of his personality, is of modern 
growth. It springs more immediately from the liberty of the 
individual than from his membership of a State. Nationality 
has effect only to give his State the right to interfere for his 
protection. 

The doctrine of the equality of the citizen and foreigner in 
civil rights is logically necessary for the construction of any 
rules recognising foreigners’ rights. In this point the Italian 
school are to some degree still pioneers. It will be noted that 
the Institut de Droit International do not think opinion as yet 
completely advanced to that point. 

There can be no doubt, however, as to its ultimate 
recognition in the practice of all States of the Family of 
Nations. («) 


NATIONALITY AS THE DETERMINANT OF THE REAL STATUTE 
Pustic LAw AND PusLic ORDER. 


The doctrine that the only limit to the extra-territorial 
recognition of foreigners’ rights and the extra-territorial 
application of foreign law is to be found in the public law and: 
public order of the State is one which now has met with 
almost universal acceptance. It is in complete harmony with 
the actual practice of States. 


(a) Esperson recalls the foundation of the doctrine : “ Fu la rivoluzione francese 
lel 1789 che sostitii ai vecchi assiomi legislativi nuovi assiomi splendente di 
siovinezza immortale. A nome della fratellanza che stringe tutti gli uomini, 
qualunque sia il loro paese, furono tolte in Francia le disposizione rigorose ed 
ostile che vigevano contro gli stranieri.” Nazionalitd, 14. 
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The only criticisms directed against it are such as those of 
Bar (sec. 30), which when analysed, simply amount to the 
statement of a fact which is undisputed—that is to say, that 
it is ditticult to draw the line between public Jaw and private 
law. 

It is also dithicult to draw the line between day and night. 
If a difficult task be necessary, as it undoubtedly is here, ’ 
to secure a firm basis for foreigners’ rights, its difficulty is 
merely a subject for regret. Arndts, speaking on the 
Oxford resolutions of 1880, rightly observed that the 
delimitation of the topics of public law and order was the 
work of juristic science. Brocher’s suggestion is, that the 
line of division should be between Droit public internal, 
to be assimilated to the personal statute, following the 
citizen everywhere, and Droit public international to be 
the real statute which stops at the frontier. This suggestion 
gives reason to hope that the task may not be too heavy for 
accomplishment. Fusinato’s definition—that public law con- 
sists of provisions chiefly and obviously affecting the public 
welfare of the States—can hardly in practice leave any 
room for doubt as to its application. 

Weiss adheres in principle to Brocher’s suggestion ; and 
meanwhile thinks that Fiore’s view, that the judicature of 
each State should be entrusted with the function, sufficient 
for practical purposes. After all, as Mancini points out in 
his report, in practice there can be very little difficulty in 
deciding what matters belong to public, and what to private 
law : the only difficulty is in shaping a precise formula. 

The problem in practice is solved every day, whenever a 
civil wrong is distinguished from a crime. 


GENERAL OBJECTION TO THE THEORY oF NATIONALITY 
IN PuspLic AND PRIVATE INTERNATIONAL Law. 
As regards public international law more particularly, but 
also as regards private international law, objection has been 
raised to the theory of nationality on the ground that it is 
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inconsistent with the present law of nations, which does not 
recognise nationalities but States. It is also contended that 
its purport is revolutionary. It is lastly suggested that its 
tendency is particularising and narrowing. 

It is not plain that the present law of nations affords no 
recognition to the rights of nationalities ; although its formal 
expression, in so far as is to be gathered from international 
conventions, is through the organs of States. On the con- 
trary, the right of a nationality to constitute itself a State 
was not only recognised but actively assisted by the great 
powers, in the cases of Greece and Belgium, and later, in the 
cases of Servia, Bulgaria, and Roumania. It was recognised 
in the case of Italy. No one questions for a moment that if 
Poland were able to reconstitute itself, it has a right to do 
so. If the doctrine makes oppressors uneasy, that is hardly 
a consequence to be regretted. 

The deduction of Mancini that the recognition of nation- 
alities is the real foundation of the law of nations is pro- 
foundly true as a political precept against oppression, and 
also in the sense that the community of custom among the 
peoples runs by the frontiers of nationalities rather than of 
States. But, as Mancini admits, it would not be true in any 
sense which denied the jural existence of States not based 
on nationality. The essential truth of this theory of nation- 
ality is rather deducible from the individual freedom on 
which he founds it; and which gives to a State existing by 
the free will of its citizens of different nationalities an 
unshakeable basis of right. 

Mancini undoubtedly shows the startling consequences of 
holding that membership of a State is the sole ground of 
foreigners’ rights. He asks if that be so, what is the position 
of one civilly dead in his own State? or of the peaceful 
subject of an enemy State? It is inconceivable that these 
have no rights under international law. 

As regards the objection that the principle of nationality 
is likely to foster narrowness and territorial and_ social 
particularism in public and private international law, the 
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answer is complete. ‘The relation of nationality is in modern 
days subject to the free will of the individual. Furthermore, 
the idea of citizenship, as a personal relation between the 
community and the individual on a basis of reciprocal duties, 
has taken the place of the idea of subjection to a sovereign 
by reason of the accident of birth in his territory. It is in 
fact an emanation from the liberty of the individuals who 
compose it.(a) Not particularism, but the equal recognition 
of all nationalities, is the true deduction to be drawn. (b) 


Tue LIBERTY OF THE INDIVIDUAL—THE Basis or NATION- 
ALITY —OF ForeicNers’ Riguts—Or INTERNATIONAL 
Law—THE ComMMUNITY oF Law. 


The liberty of the individual is the sun of the Italian 
system. Nationality and the law of nations, are but the 
outcome of his right of association; the rights of the 
foreigner and of the citizen are but reciprocally limiting 
modifications. 

The liberty of the individual is the right to the free 
development of his faculties, physical and mental, in so far 
as that development does not interfere with that of others. 
In the words of the American constitution, it is the right to 
life and the pursuit of happiness. 

It furnishes the basis at home of the rights of the citizen, 
exacting constitutional liberty. It is the foundation abroad 
of the individual’s rights, when the citizen has become the 
foreigner; and supports his international claim to the recogni- 
tion of his nationality on the common ground of universal 
fraternity. 

The basis of State right, it justifies the existence of the 
State, and the supremacy in its territory of its public law. 
The basis of international law, it safeguards the liberty and 


(a) “La Nazionalit’ non é che la esplicazione colletiva della liberta e perd é 
santa e divina cosa quanto la stessa libert” (“ Della Nazionalita,” 41). 

(6) “Il principio di Nazionalita non puo significare che la eguale inviolabilita 
t protezione di tutte (le Nazioni).” “Laonde pud applicarsi al principio di 
Nazionalita quello che Kant afferméd della Liberta” (64). 
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independence of every State of the family of nations. — Its 
postulates, its limits, supply the principles of the necessary 
law of nations. 

The assertion of the right of the individual to liberty of 
development—the irreducible minimum of right—constitutes 
one of the chief services to juristic science and political pro- 
gress of the Italian school. As a statement, not of historical 
explanation, but of present fact ; as a rational basis of right, 
und as the necessary postulate of the science which deals 
with the jural relations of citizens of the family of nations, its 
position is impregnable. 

No statement, however, which deals with social phe- 
nomena can be complete which takes no account of time. 
The passionate repudiation of a hateful past, which surges 
through 1789 in revolution, and 1848 in revolt, leaves here 
its indelible mark. It was the obvious refuge of Rousseau 
and the pre-revolutionary writers to ignore or to defy the 
past, when no records existed of that past but the archives 
of slavery ; when history was the peculiwm of the Capet, who 
first freed and then enslaved the communes of France. The 
burning of the muniment rooms of the chateau was the 
first impulse of the peasant, to whom historical records 
meant the security of successful innovation on his ancient 
rights. Nevertheless, a more patient survey than perhaps 
then was possible serves to show that the right of the 
individual in France, and in all States of European civilisa- 
tion, was indeed a wniversitas juris of historic privileges, 
the inheritance of two thousand years of progressive 
civilisation. 

That reputation of the past is to be seen in the deduc- 
tion of the right of the individual from his status as a human 
being, irrespective of his citizenship of any State, or of the 
existence of any State. 

Ignoring the past is simply, in whatever field of inquiry 
it takes place, the disregard of one of the essential 
elements for ascertaining the truth. The evil result in 
internal politics has been manifest in many ways. It is to 
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be seen chiefly in ignoring the differences which exist 
between men and communities in stage of mental develop- 
ment. <A peculiar result is that Liberals strangely forget 
that they are in essence, and by fatality, a minority, and 
that their existence is bound up with the rights of the 
minority. 

In international law the result up to the present has 
been slight, and no doubt the future will take care of itself. 
But even here inconvenience may arise from neglect of the 
historic basis of individual right, when to that neglect is 
added forgetfulness of the outer ring of barbarism beyond 
the scope of the law of nations. 

It cannot, of course, be denied that men as such have 
rights, although they are not citizens of a State, or of any 
State of the Family of Nations; and that granted the pos- 
tulates of @ prior equality and voluntarily harmonious 
co-existence, these rights may have to be taken into account 
under the law of nations. But, in the first place, it is to 
be remembered that these postulates cannot be granted by 
any means as universally a matter of course ; and, secondly, 
that they are only part of the assumptions underlying the 
system of the law of nations. 

The true foundation of that law, as Savigny reminds us, 
is the community of law of civilised States; the common 
possession of beliefs, customs, and opinions, the outcome of 
identity of race, and of identity of historical association for 
over two thousand years. In other words, it is true to say 
that the necessary law of nations rests on the nature of man 
as a reasonable and social being. But it rests on that nature, 
modified by the special history of a section of the human 
race. 

Let us take, in illustration, an exceptional instance of 
the working in private international law of the Italian 
@ priori statement of the results of the liberty of the indi- 
vidual. These writers deduce from that liberty a right of 
emigration, which now may be taken as universally conceded, 
and a right of immigration, which is generally coneeded— 
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among States of the Family of Nations to citizens of each 
other. But California and Australia do not admit the latter 
right to Chinese. They have felt the existence of the outer 
ring, where the community of law is a thing non-existent.(a) 

It is to be remembered, however, that the theory of the 
Italian school does not require any wider scope to be assigned 
to the law of nations than that which is consistent with 
historic truth. The only possible objection which can be 
made is to the breadth of their statement, true only within 
less wide limits. Relative to the respublica maxima gentiwm, 
their theory is the proclamation of a present truth based on 
historic fact, the realisation of which is the requisite of all 
progress. Within the Family of Nations, the liberty of the 
individual is indeed the basis of the right of the State, of 
the right of the citizen, of the right of the foreigner, and of 
the law of nations. 


TREATIES IN PRIVATE INTERNATIONAL Law. 


The suggestion that uniformity may best be secured by 
the negotiation of treaties dealing with the topics of private 
international law, is one which commends itself to nearly all 
the writers of the Franco-Italian school, and has been 
sanctioned by the Institut de Droit International. Laurent 
draws a forcible picture of the powerlessness of juristic 
science to prevent the possibility of anomalies (Droit Civil 
International, i. 16. De Bauffremont Case). 

As this is rather a question of ways and means than of 
legal science, one may express a doubt as to the wisdom of 
the policy advocated. Unless some provision could be made 
to render inevitable periodical revision, the narrowness, and 
above all, the rigidity of treaties, seem to indicate that pro- 





(a) Savigny, System, i. Lorimer postulates more specifically, and perhaps 
less historically, the existence of a reciprocating will as the basis of the law of 
nations. On the other hand, Mancini, Rev. D. I. vii., p. 333, speaks of “Une 
grande communauté de droit fondée sur la communauté et la sociabilité de la 
nature humaine.” Esperson, “Nazionalita,” founds on the “Solidarietd dell’ 
umana famiglia.” 





ITALIAN INTERNATIONAL LAW. 207 


oress is to be sought in the direction in which hitherto it has 
been achieved. ‘The enlightening of opinion by the writings 
of jurists seems a surer if not so rapid a method.(@) 


SAVIGNY AND THE THEORY OF THE SCHOOL. 


The relation between Savigny’s theory and that of the 
writers of the school is so close as to approximate to iden- 
tity in nearly all the cardinal features of the system. 

The international duty of the State to extra-territorially 
apply foreign law is maintained by Savigny. While argu- 
mentatively admitting the current theory of ‘“Comity,” he 
practically shows its invalidity—as Mancini points out (Rev. 
D. I. vii.).(b) The application of foreign law may be regarded 
asa friendly concession among States. “ But this must not be 
regarded as mere generosity or the revocable act of an arbi- 
trary will,” but “‘a regular and progressive development of 
law following in its growth the same course as State rules on 
conflict between provincial laws.” The true basis is a ‘“ com- 
munity of law among different States” (System, vill. § 348). 

The community of law among States, which is the source 
of international law, is based by Savigny on a community of 
race and of social beliefs and mode of thinking, rather than 
on the single fact of human nature (System, i. 12). 

The recognition and protection of the moral equality and 
of the liberty of the individual is defined by Savigny to be 
the special end of the law. Its general end is the moral 
destination of man. It is one of the purposes of the legisla- 
ture to reconcile the two ends (System, i. 15). The simi- 
laity of the position of the Italian school, due to its 
connection with Kant and the principles of ’89, is obvious. 





(a) “ New rules,” says Story, “resting on a basis of general convenience, and 
an enlarged sense of national duty, have from time to time been promulgated by 
jurists and supported by Courts of Justice, by a course of juridical reasoning, 
which has commanded almost universal confidence, respect and obedience, without 
the aid either of municipal statutes, or of royal ordinance, or of international 
treaties,” 

(b) See also Lanrent, D. C. T. 622. 
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The limit of the State’s duty to extra-territorially apply 
foreign law is thus defined by Savigny. No State is obliged 
to admit the application of foreign laws, as to which there is 
no international community of law. These are laws which 
have as their object not private rights, but public interest 
or morality, or legal institutions unknown to the State, such 
as civil death or slavery. The supremacy of the public law 
of the State appears in Savigny’s theory in the form of a rule 
that prohibitive laws are supreme in the territory of the 
legislator. 

The identity of these conceptions, with those of the 
Italian school, is plain.(a) 

Treaties are recommended by Savigny for the purpose 
of securing uniformity in the extra-territorial application of 
laws—again anticipating the Italian theory. 

The only difference between Savigny’s system and that of 
the Italian school consists in two points. As to one of 
these the divergence is explained by historical causes—as to 
both the divergence has no practical effect. 

Savigny preferred following the “law of the seat of 
the jural relation” as the criterion for deciding the spheres 
of native and foreign law. He also was opposed to accepting 
nationality as of force in this matter. As regards the first 
point, it can easily be shown that the Italian principles 
of the personal and real statute are based essentially on the 
theory of determining the seat of the jural relation, and are 
in fact a more precise statement of the same theory. ()) 
As regards Savigny’s objection to nationality (System, vil., 


(a) Bar (sec. 29) endeavours to lessen its effect by ascribing it to some inaccuracy 
in Savigny’s other definitions, and to his too great pre-occupation with Roman 
law conceptions. But these are arguments against the worth of Savigny’s ideas, 
not disproofs of their identity with those of the Italian school. The term “pro- 
hibitive ” is adopted in the Italian Civil Code. 

(b) See particularly Fiore, Dir. Int. Priv., § 37, who expressly adopts Savigny’s 
view of the community of law, and the delimitation of the spheres of law by 
establishing the law to which each jural relation belongs. Fiore also states that 
Savigny’s book inspired his writings. 
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does not seem to have much practical effect, or to be any 
real portion of his system. But the explanation is really due 
to the fact that, writing in 1849, Savigny was as a German, 
and as a citizen of Europe, bound to recognise that jural and 
national unity was to be obtained for Germany, as well as 
other nations, by ignoring nominally national frontiers—the 
mere creation of dynastic particularism, without any basis in 
the popular mind. His probable attitude towards that 
modern conception of nationality—the real, not the false— 
based on the liberty of the individual, may be judged from 
the importance he ascribes to the recognition of that 
liberty, making it the special end of all law. 

Mancini, Laurent, and Fiore are therefore right in claiming 
the authority of the greatest of German jurists as cast on their 
side. 


SERVICES to INTERNATIONAL LAW AND PoLirics. 


It will be evident from the foregoing considerations that 
the Franco-Italian school have rendered signal services to 
juristic science. For public international law they have 
placed as an ideal a rational basis of national right and duty, 
rather than a merely empirical generalisation from formal 
conventions of the treaty—making organs of States. 

For private international law they have vindicated the 
title of a science ; a title which previously to their writings it 
could hardly be said to possess. Dominating all their theory 
ofthis branch of law is the lucid conception: That States 
have duties towards States as regards their citizens in the 
territories of each other. This truth was but feebly appre- 
ciated, and but faintly expressed in the current theory of the 
“Courtesy of Nations,” which these writers have finally disposed 
of. No true science was possible of private international law 
when all rights of foreigners, all extra-territorial application 
of law, was supposed to be granted as a revocable concession, 
without any basis of strict right or duty. “La conitas,” truly 
observes Laurent, “n’a rien de commun avec le droit: elle en 
est, au contraire, la négation” (D. C. I. i. 508). 
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Apart from the science of international law, in the wider 
sphere of international politics, and that portion of the polity 
of all States which touches the freedom of the indiyi- 
dual citizen, it is not too much to say that the writings of the 
Franco-Italian jurists entitle them to the respect and grati- 
tude of the civilised world. Their zeal and eloquence have 
been devoted to the cause of civilisation—to the highest 
interests of the commonwealth of States, with the fate of 
which are bound up the present hopes of humanity. Their 
proclamation of Justice as the true standard of national con- 
duct, comes none too soon in a time of shallow maxims of 
national statesmanship; maxims based on unreasoning 
guesses at national and individual interest. It comes most 
appropriately in these later years, when the nineteenth cen- 
tury is closing in the gloom of revived international rancour 
which mocks the hope of its middle age. 

It is indeed of the highest expediency that the foreigners’ 
right to justice should be proclaimed with no faltering 
voice, when the Alps and the Jura look down on fourteen 
millions of armed men, who but await the signal fire of a 
conflict which may drown in blood the ancient civilisation of 
Europe. The Fraternity of the mighty republic of all nations 
could not be asserted at a more fitting time—that “ Vinculum 
per quod Respublica cohaeret; ille spiritus vitalis quem tot 
millia trahunt.” 

The assertion of the rights of Nationality is indeed vindi- 
cated by the object lesson before our eyes, the result of the 
trampling on that claim in the interests of dynastic and mili- 
tary autocracy. 

And not least does the hour demand the proclaiming anew 
of the truth announced a century since by that republic, 
which then was undivided—that the Liberty of the 
Individual is the basis of all law and order, of all wise 
State policy and of all true progress. When the individual's 
rights are challenged by pseudo scientists, who irrelevantly 
demand if he has a right to live; and derided by the wor- 
shippers of the deified State, who as autocrats, democrats, or 
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socialists, demand the extinction of his liberty and his prostra- 
tion before their idol, it is well that the unalterable truth of 
the irreducible minimum of right in the individual should 
be heard again—as the triumph of the past two thousand 
years of European civilisation, and the chief security for its 


permanence. 
M. J. FARRELLY. 





CONTINGENT RIGHT IN BANKRUPTCY. 


N the case of Morison v. Reid, decided on 10th March, 
1893, the community has another illustration of the 
uncertainty and consequent litigation which are occasioned 
by the careless draughtsmanship of statutes. The Bank- 
ruptey Act of 1856, in comparison with others of recent 
date, cannot be called an ill-drawn statute, yet how many 
litigations have taken place over the construction of its clauses, 
Witness the 102nd section! But one would think that 
if there were any one thing about which, more than another, 
a draughtsman of a bankruptcy statute ought to be precise 
and clear, it is the extent to which the creditors shall 
become entitled to the estate of the bankrupt. Yet the case 
referred to shows that it has been left quite doubtful 
whether such an important asset as a right depending on 
a contingency (say, an appointment of the bankrupt as heir, 
or beneficiary, or legatee, or donee, subject to a suspensive 
condition) is to be assigned to them or not. Six judges 
have held that it cannot be claimed; four judges (to wit, 
one in the present case and three, by obiter dicta, in Kirk- 
land’s Trustees, 13 Ret. 800) are of opinion that it can. 
Much of the difficulty and uncertainty that has been caused, 
may be attributed to a failure to adhere strictly to the use 
of the same words in correlative clauses. 

Upon this case of Morison, I venture to make a few 
critical observations. A person settled his estate in trust for 
maintaining his widow, and other temporary purposes, and 
directed the residue to be paid on her death to his children on 
the youngest attaining majority—the period of vesting being 
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expressly postponed till the date of payment. One of the 
sons became bankrupt before the period of vesting and the 
trustee, acting under the 81st section of the Bankruptcy Act, 
called upon him to assign his contingent right for behoof of 


the creditors. This section, which is properly described as 
an administrative or machinery section, provides that “the 
bankrupt shall make up . . . a state of his affairs, specifying 
his whole property” (the italics here and elsewhere are the 
writer’s) “‘ wherever situated, the property in expectancy or 
to which he may have an eventual right . ..; and if the 
bankrupt . . . fail . . . to grant any deed which may be 
requisite for the recovery or disposal of his estate, the trustee 
may apply to the Sheriff to compel him . . . to grant such 
deeds.” The bankrupt here refused to grant the required 
assignation on the ground that his right under the settlement 
was a mere spes successionis, and that such an interest did 
not pass to his creditors. The Sheriff having ordered him to 
make the transfer he appealed, and the Court by a majority 
of six to one (Lord Adam dissenting) have held that he was 
not bound to convey. In their judgment, which gave effect 
to the opinion of Lord Rutherfurd Clark, the Court proceeded 
upon the ground that the right in question was a bare spes 
suecessionis and as such was not estate of the bankrupt in 
the sense of section 29, as interpreted by section 4, of the 
Bankruptey Act. Now, in the first place it may be 
observed that the expression spes successionis, or right in 
expectancy, though sanctioned by usage, is not quite a 
happy one and does not properly describe the right in 
question, The chance or likelihood which a person has of 
succeeding as next-of-kin to a particular relative, or an 
apparent heir of succeeding to an unentailed estate, is a 
proper spes successionis—i.ec., it is a mere hope of succes- 
sion, without the ghost of a right upon which any 
definite pecuniary value could be placed. It is valueless 
because it would be in the power of the owner of the estate 
to entirely defeat it. Such a spes therefore could never be 
claimed by creditors, because they could not allege any loss of 
VOL. V.—NO. 3. R 
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benefit from not obtaining it. Nobody would give them a 
penny for it, unless as a gambling speculation. But it is 
different where the bankrupt has an interest which is specific, 
which could not be defeated by any one, but only be ex- 
tinguished by his own act of alienation or his death before 
a certain event. It is thought that there is here a rational 
distinction, and that the true epithet by which to describe 
the bankrupt’s right in the latter of these cases is not spes 
successionis, but contingent or eventual right. As I have 
said, it was the construction adopted by the Court of the 
29th and the 4th sections of the Statute which led them 
to exclude the creditors’ claim in the case in question. 
The 29th section is that which provides for the adjudi- 
cation of the estate. It directs the judge to issue a 
judgment by which he “shall award sequestration of 
the estates which then belong, or shall thereafter belong to 
the debtor prior to his discharge.” And the 4th section 
defines the words “estate” and “ property” as equivalent 
terms, and declares that they are to include “every species of 
property, and every right, power, or interest therein capable 
of legal alienation.” Now, the more apparent construction of 
the language of these two sections would seem to lead to the 
conclusion that a contingent or eventual right, such as the 
one in question, falls within the sequestration. It is beyond 
question an “interest in property,” and is admittedly “capable 
of legal alienation.” In whose property is it an interest? 
One would naturally answer—In that of the bankrupt’s 
father which is for the time-being held in trust. But 
according to what seems to be the opinion of Lord 
Rutherfurd Clark, the word property in the last cited clause 
must be read as meaning property positively vested in 
the bankrupt in real right. Commenting on the clause, 
he says:—“I do not think an expectancy is a right, or 
power, or interest in property. There is nothing in the 
expectant but a mere chance. He hopes to succeed to 
property, and by his succession to make it his own. Buta 
right of succession is a right to succeed to the property of 
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another. No man can succeed to his own, nor can he have 
by virtue of a right of succession any right, power, or interest 
in property until he succeed.” Now it may be admitted that 
the use of the word “property” in the interpretation clause 
as the equivalent of “estate” is not scientifically defensible, 
hut it is in accordance with modern legal language. What is 
property ? Strictly, it is an absolute and exclusive right to 
a physical thing involving power to alienate and appropriate 
the thing. It is in this sense proprietas, dominium. Yet we 
speak every day of moveable or personal property in the sense 
of debts and obligations of all kinds—though perhaps one 
would hardly go so far as to speak of the creditor in a debt or 
claim being a proprietor. It is an unfortunate misuse of terms. 
That can never be our property which belongs to another 
man, or to put it another way, two persons (not being co- 
owners) can never be proprietors of the same thing at the same 
time. ‘“‘ Estate”—patrimoniwm—is the proper generic term 
to express the sum total of a man’s rights—his property, ju7a 
in re aliend and personal claims. But would not Lord 
Rutherfurd Clark’s construction of the word property in the 
interpretation clause exclude claims of debt, rights of action, 
&e., enforceable by the bankrupt just as much as contingent 
rights? These, of course, could not become rights in property 
until the money or other things claimed had been actually 
recovered from the obligants. And yet they certainly are 
estate and property in the sense of the interpretation 
clause, 

It does not seem that any light is thrown on the case by 
the language of the so-called vesting clauses of the statute 
(the 102nd and 1038rd), which define the extent to which the 
trustee’s title to property and other rights shall be, vi statuti, 
completed ; the 102nd section being applicable to estate 
actually vested in the bankrupt at the date of the sequestra- 
tion, and the 108rd section being applicable to acquirenda— 
i@., rights acquired by the bankrupt pending the sequestra- 
tion, and prior to his discharge and which come into existence 
during that period. It is generally understood that the 103rd 
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section was introduced into the Act for the purpose of saving 
the expense of a second sequestration in order to reach 
acquirenda, this having been requisite under the older 
statutes. Neither of these sections, of course, could apply 
to a bankrupt having a contingent right, as nothing is vested 
in the bankrupt. But there is nothing anomalous in making 
the trustee’s right and title depend upon a conveyance from 
the bankrupt instead of the force of statute. It is what is 
always done in cessio in the case of a bankrupt’s heritable 
property. 

Notwithstanding the opinion of Lord Rutherfurd Clark to 
the contrary (and the opinion of that very eminent judge 
must always command profound respect), the result of the 
judgment, if sound, seems opposed to the spirit of the statute, 
which ought to be construed favourably to the rights of 
creditors. Contingent interests in a succession, such as the 
present, which must become vested in the bankrupt, unless 
he predecease a certain event, are often very valuable assets 
in his accounts. As I have said they can be easily valued 
and assigned for a price. In fact, it is familiar to every one 
that such rights are sold and purchased nearly every day, 
and are, in particular, frequently acquired by Insurance and 
Investment Companies. Often they realise large sums. 
What good reason is there in policy why a_ bankrupt 
should not be compelled to assign them to his creditors? It 
is said by Lord Rutherfurd Clark that sequestration is in its 
nature simply a general diligence and that it is contrary to 
its true character to make it extend to rights which could not 
be attached by the individual diligence of creditors. But, as 
Lord Adam points out, sequestration is something more than 
a diligence. It is also a compulsory arrangement between 
debtor and creditors under which the bankrupt on the one 
hand, surrenders everything to his creditors that the law will 
allow him to assign, while he, on the other hand, receives 
a discharge. It is noticeable that contingent interests of 
creditors, (sometimes very remote), are allowed to be 
ranked on the sequestrated estate, and parz ratione contin- 
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geut interests of the bankrupt ought to be included in the 
divisible estate if they have a realisable value. It is indi- 
cated in the judgment that creditors have an indirect com- 
pulsittor upon a bankrupt to assign his contingent rights to 
them, by opposing his discharge till he do so. But it is very 
hard to see how this could be allowed by the Court. A 
bankrupt has a statutory right to a discharge after the lapse 
of two years if he have made a “full and fair surrender” of 
his estate (ae., his estate as defined by the interpretation 
clause), and upon what principle could an objection to the 
discharge be sustained, that he has not surrendered some- 
thing which, ex concessis, was no part of his estate? Besides, 
might not a bankrupt entirely defeat his creditors’ chance of 
participating in the contingent interest, by voluntarily 
assigning it, prior to his discharge, to a third party—say, 
under a contract for personal maintenance? It could not be 
said that he thereby committed any fraud upon his creditors. 

If the judgment in question be sound, it seems to call for 


remedial legislation. 
Henry Goupy. 





LAND TENURE IN INDIA. 


{IR W. W. HUNTER, in his admirable work on India, 
under the head of Land Tax, states that there is no 
term so obscure to the English public as that of land 
settlement. The Land Tax contributes about twenty-eight 
miilions of the total revenue of the country, and is the 
only stable source of income dealt with by the Supreme 
Government, and therefore, the author of “India,” with 
his unparalleled command of the state documents for the 
past century, might have treated this complex subject more 
fully and explicitly for the benefit of the English public. As 
he says, ‘‘the ancient land system may still be found in 
parts of India both under British and native rule.” I may 
endeavour to explain to the readers of this review—(1) what 
that ancient system was; (2) how the Government of the 
present day has dealt with it in order to bring it in accord- 
ance with modern ideas. No change in the line of rulers 
has ever altered the acknowledged right of the Ruling 
Power to be the superior proprietor of the land, and there- 
fore entitled to receive a share of the profits derived from 
the cultivation of the soil. : 
What was the ancient custom? The Hindu law of 
property, stated broadly, divided property into two classes— 
(1) ancestral, (2) self-acquired, or as a Scots lawyer would 
say, heritage and conquest. As to ancestral property, the 
Hindu as long as he was a member of a joint and undivided 
family, or if he, being solus in the family, had sons, was pro- 
hibited from doing anything, in the first instance, to alienate 
his own or his brothers’ shares in the property, and in the 
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second case, the son’s succession to it in equal shares with 
himself during his own lifetime. Of self-acquired property 
he was master, and could dispose of it as he liked. Ancestral 
property was the common heritage of the male members 
of a family, women being only entitled to maintenance 
and marriage expenses. Each co-heir had a legal right 
to claim partition of it, the divided portion or portions still 
retaining the ancestral character. The sons of the separating 
members of the family were in their turn able to enforce 
against their fathers their right of succession which had lain 
dormant during the period of their fathers living in commen- 
sality with the original ancestor or their brothers. 

When the Aryan invasion of India took place, the country, 
where inhabited and cultivated, was not subject to any such 
law as I have just stated. The aboriginal tribes, as far as 
can be learnt from their existing practices being squatters 
and having no deep attachment to the soil, would recede 
into the forests with which they were familiar. The Aryan 
Hindu, having occupied the deserted patch of cultivated soil, at 
once introduced his family system with its feature of mutual 
common labour. ‘The area of cultivation would gradually be 
extended, and then came the inevitable result of each son 
with a family of his own becoming tired of the commensality 
and partitioning off his share of the land. Until he did so, 
it is evident that his power to personally acquire property in 
land was remote. But once freed from the family bondage 
he and his sons had a liberty which was exercised for the 
welfare of the neighbourhood. 

It is easy to see how in the course of time the village 
community would grow into a body, the blood tie between 
the members of which became sensibly more remote. Not- 
withstanding this result the community generally turned back 
to that portion of the family which held the original father’s 
original share or home farm, and recognised its occupants by 
virtue of such possession as heads or chiefs of the family. 
From this section were subsequently selected the village 
headsmen who represented the community before the officials, 
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and administered the country in all matters connected with 
the villages and their affairs. The clear inference from these 
facts is that each head of a family was, so far as the village 
community was concerned, proprictor in the fullest sense of 
the term, both of the land he inherited and that which he 
self-acquired. 

This inference is strengthened by the fact that there 
existed, in a portion of the Central Provinces, a system of 
periodical distribution of the cultivated village area. The 
idea was that each member of the community should 
take his share for a time of the poorer as well as of the 
richer soils. It was not considered just that those who 
had the power should have the right of continually 
excluding other members of the community from the enjoy- 
ment of benefits which naturally attached to the soil, and 
were not to any appreciable extent the result of any superi- 
ority in skill in managing the Jand. Does not such a system 
of periodical redistribution of lands show that land was origin- 
uly a common heritage in which all the members of a com- 
munity were equally interested, and is it not marked evidence 
of the patriarchal care evinced towards the welfare of the 
whole village community being concentrated within a manage- 
able area, and not spread out over areas distant from the 
original home and subject to constant losses by constant 
inroads from wild tribes as well as animals of fierce nature ! 
Does not this system render it still more improbable that a 
village corporation regarded the cultivators as mere occupiers 
of, without any rights of property in, the soil. Occupiers of 
the soil without any hope of any rights of property accruing 
to them by prescription however long they might occupy, 
would not benefit by any such system. Indeed it is hard to 
understand how any tract of country could materially improve 
and grow in prosperity under a system of mere occupation. 
There could be formed no love of attachment to the soil which 
is acknowledged to be the real basis of prosperity in a cultiv- 
ating community. There could be no common interests or 
satisfaction displayed in the advancement of the village. 
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There would be constant changes occurring in the village 
body, causing all power of cohesion and co-operation for pur- 
poses of self-protection to vanish. 

We do not require to draw inferences to show that the 
ancient tenure of land was not that of mere tenancy-at-will. 
When dealing with the land tenures of the Panjab, Sir W. 
Hunter admits the claim of proprietorship when he says that 
in that province “the joint community is still the pro- 
prietor.” When, therefore, we find the same system existing 
in two such widely apart tracts as the Panjab in the north- 
west, and the Mahanadi Valley in the east of India, the 
contention now set up of the ancient tenure being that of 
a brotherhood, each family of which was proprietor of its own 
colony, must be conceded, while the assertion that the tenure 
of land was one of mere occupancy is shown to be untenable. 
The present land system of the Madras Presidency tends to 
support the same conclusion. In dealing with the land 
settlement of this Presidency, Hunter calls the cultivator a 
peasant-proprietor, and the system of land administration 
Riyatwari. He says that the originator of the system was 
Sir Thomas Munro. But surely it is going a little far to call 
an official an originator, when he accepts what he finds 
existing. Munro did not find occupiers and turn them into 
peasant-proprietors. What he did was to abolish the head- 
man of the village community as a middleman between the 
Government and the cultivator, making instead the Govern- 
ment through its district officials deal directly with the 
cultivator as the de jure as well as de facto proprietor of his 
holding. 

I now turn to the relationship existing between the vil- 
lage community and the rulers of the country. It has 
already been mentioned that the right of the ruler to the 
position of superior landlord was never questioned, nor was 
his natural claim to share in the profits derived from the cul- 
tivation of the soil ever contested. How did they settle 
the assessment of the amount to be paid by each village as 
rent of the land which the community cultivated ? 





THE JURIDICAL REVIEW. 


The system adopted was not marked by any skilful 
appraisement of the productive capacities of the soils in- 
cluded in the village areas. It was generally well known 
that a fixed area required a fixed quantity of seed grain, 
and that in ordinary years the out-turn averaged so much, 
A general eye survey of the village lands gave one a rough 
knowledge of the gross out-turn of the crops raised, while it 
was not difficult to differentiate the more advanced from the 
backward tracts of the country to be assessed. Then, further, 
the ruling chief knew the value of his demands being made 
for a fixed period, and not subject to alteration during that 
term. The period fixed, however, was never a long one, 
Three years was the rule ; a five years’ settlement was excep- 
tional. The chief’s advisers would frame a rough estimate of 
the financial condition and wants of the state—z.e., the ruler 
himself—during that period. They would then allot to each 
pargana or county constituting the territory the quota of the 
demand it had to pay during the term of settlement. 

The subordinate officials in administrative charge of these 
parganas, having ascertained the amount of assessment for the 
collection of which they were held responsible, called the 
village headmen together, and with their assistance allotted 
to each village its quota, which the headmen undertook to 
realise each from his own village. At first these assessments 
were easily within the power of village communities to con- 
tribute. But when the Mohammedan conquerors assumed the 
government, their wants, being exorbitant, led to over assess- 
ments, and consequent refusals on the part of many villages to 
contribute the greatly enhanced quotas demanded from them. 
The subordinate officials had to meet this difficulty, and they 
had recourse to a system which, apparently easy, has led to 
the confusion which has made the tenures in the northern 
parts of India so little understood by the British public, and 
so difficult to adjust by those who during the early part of 
this century had to govern the country. That system was 
contract farming. 

All the recusant villages were as a rule grouped into 
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larger or smaller circles according to their proximity to 
each other. Each group was then put up to auction, the 
upset price being the total assessment demanded from 
the group. The successful, but not necessarily the 
highest, bidder above the upset price giving security for his 
punctual payment of the sum thus accepted was left to 
his sweet will with respect to apportioning the assessment 
thus fixed among his grouped villages. He was not tied 
down by any conditions to demanding the exact sum of his 
contract. He had to clear his expenses of collection, and he 
had to discount his losses. He, therefore, generally enhanced 
the assessments, and, where a village headman refused to 
comply with his demands, he was ousted from his post. The 
newcomer might be the contractor himself, and he generally 
would be if the village was in a flourishing condition ; or it 
might be a stranger with some capital who would most pro- 
bably secure his footing by breaking up waste land and 
bringing it under crop. These strangers had the intelligence 
to see that at first the old proprietary body of the village 
was its backbone and their chief source for realising the 
amount they undertook to pay. It would not, however, do 
to be entirely at their mercy, so gradually other strangers 
were introduced as cultivators, and thus it fell out that 
antagonistic interests grew up which strengthened by flux 
of time, and were eventually too strong for any administra- 
tion to disregard. 

The simplicity of the ancient system thus disappeared, 
and in its place there grew up a body of tenants holding 
various interests which were tenaciously clung to, and which 
were certain to change the village administrative character- 


isties according as the dominant power was Mohammedan or 
Hindu. Gradually the dominant power became British, and 
how did this Power deal with the systems it found in force 4 
The reader will judge how far the following three systems 
of land settlement have agreed with, or departed from, the 
ancient customs of the country. 
(1.) The permanent settlement exists in the three tracts 
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known as Bengal Proper, Behar, and Orissa, and signifies 
the land revenue or tax paid to Government having been 
settled in perpetuity. It is the creation of Lord Cornwallis, 
and dates from 1793. He with his council being imbued 
with the English ideas of landed property accepted the farm- 
ing contractors as the de facto proprietors; conferred on 
them the rights of transfer and inheritance—a privilege they 
had never acquired ; confirmed their status without consider- 
ing the rights of the cultivators, and oblivious of the back- 
ward condition of the country and its future potentiality 
under a stable government to pay a very much larger revenue 
than was then assessed, confirmed that settlement with the 
farmers in perpetuity, passing an Act to secure them all the 
above rights; and, further, by ignoring the rights of the 
cultivators in this enactment left them unprotected and subject 
to the rapacity of unscrupulous landlords and their agents. 
This enactment was passed by the Legislative Council in 1799, 
and was followed in 1812 by a supplementary law, which still 
more completely left the cultivators at the mercy of rackrent- 
ing landlords or their lessees. It is very manifest that there 
could be no sympathy between landlord and tenant. The 
mischief thus so carelessly wrought grew in intensity, and in 
1859 a rent law was passed which created four classes of 
tenants. 

We now begin to obtain a technical as well as legal 
nomenclature. The first class of tenants was known as 
absolute occupancy tenants, and was such as had held 
through inheritance their holdings at the same rent. since 
1793. The second class was denominated conditionally 
absolute occupancy tenants, and included all those tenants 
who had held possession for twenty years and more. ‘They 
sit at a fixed rent presumed in law, until the contrary is 
proved, to be that assessed in 1793. The third class was 
called occupancy tenants, who were those who could show 
more than a twelve years’ and less than a twenty years 
continuous possession, Their rents can only be enhanced 
under certain conditions by a suit at law. The fourth class 
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included all tenants at will who have to make the hest 
arrangements they can with their landlords. This law did 
not, however, fully meet the objections which had been 
raised. It was at the best a compromise. Since 1859 the 
subject has been under constant consideration. A new 


spirit of enquiry into ancient law and custom had arisen, 


aud it became restless under the gross injustice which had 
been inflicted on the tenantry. A commission of enquiry 
was ordered to assemble. Its report led to a new law being 
passed in 1889, which has remedied, as far as the merits of 
such a prejudiced case demanded, the injuries of the past. 

But apart from the injury done to the tenants, this 
settlement has, as far as the Government is concerned, 
been most one-sided. If it had been the case in 1793 that 
at least eighty to ninety per cent. of the cultivable areas of 
these three large tracts was under permanent cultivation, 
and that the condition of the country was such as to hold 
out no possible prospect of agricultural produce rising in 
value, then one could understand the necessity of an unalter- 
able assessment of the Government demand on the land being 
introduced. The blindness of Cornwallis and his advisers to 
the future progress of the country under schemes for irriga- 
tion works, roads, education, increase of foreign and local 
trade all in embryo, and the final introduction of steam, has 
resulted in a monstrous fiscal blunder. The result now is 
that the Bengali landlord profits by the millions spent on the 
public works constructed in these tracts, and at the expense 
of all India, contributes but a very small sum to the revenue 
of the Empire. That sum does not reach a sum of four 
millions sterling yearly, whereas the increment unearned 
as far as he is concerned, arising out of all the advantages 
conferred at the public expense on the country during the 
past century, is something like twenty times that sum, if not 
more, 

(2.) The Rayatwari settlement prevails in the Presidencies 
of Madras and Bombay, and as already stated, deals directly 
with the cultivator as proprietor of his holding. In the 
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Madras Presidency the system is of an elaborate character, 
The settlement, after accurate measurement of all cultivated 
land, and a close and searching enquiry into the natural and 
artificial advantages of each village are concluded, is made 
for a term of thirty years. The cultivator is, however, safe- 
guarded by a number of provisions under which he can claim 
a reduction of his assessment. It is the duty of the collector 
of the district or his assistant to proceed to the village as 
soon as possible, and enquire into the circumstances under 
which the application for a remission or reduction of the 
assessment under any one of these provisions is made. The 
Bombay system differs from the Madras one in this much, 
that the settlement depends on a survey made at the expiry 
of certain definite periods, generally thirty years, This 
survey determines the area of each field, the nature of the 
soil comprised therein, and its productive capacity under 
each description of crop raised under ordinary circumstances 
of climate, and also under the aid of irrigation. The 
cultivator holds under what is termed a survey tenure, and 
has the right of transfer and inheritance conferred on him, 
and an assurance of a permanent possession as long as he 
consents to the periodically revised assessments of his 
holding. 

(3.) The Zamindari settlement, which prevails in the 
three provinces known as the Panjab; the North-West and 
the Central, originated in the proposals of Mr. Thomason of 
the Civil Service some forty-five to fifty years ago. Its 
main principle is that the village headman is the under 
proprietor as far as the Government interests are concerned; 
and in relation to the village lands full proprictor with 
rights of transfer and inheritance. Under him are tenants, 
whose rights having been inquired into, are classified on a 
very much similar principle to that adopted in the Bengal 
Act of 1859. Sub-tenancies were also recognised, and a class 
of proprictor tenants, if such a term can be used, was intro- 
duced to save the rights of those cultivators who could show 
that by common consent they had a connection with the 
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original founders of the community, and, therefore, held 
their plots by right of relationship, or of maintenance, or by 
ancient village custom, were allowed to occupy land on 
independent terms, or where rent free grants had been con- 
ferred but subsequently revoked by the ruling power, were 
successors in title of the original grantees. These proprietor 
tenants are protected by a clause in the agreement paper 
taken from every Zamindar or proprietor of the village from 
enhancement of rents or ejectment during the currency of 
the settlement. 

Of course local circumstances modified the principle above 
set forth, as, for instance, in the Panjab, where village com- 
munities are found to form brotherhoods, each member of 
which has a defined share in the proprietary right. The 
whole brotherhood, therefore, being owners were recognised 
as such; but, as it is inconvenient to deal with a large 
number of proprietors, the community are regarded as an 
indivisible whole. The main feature of the system is conse- 
quently to regard the settlement as being made with the 
village, and not with the holdings, as in the Rayatwari 
system, as the unit of administration. The Government 
demand is fixed from one-half to two-thirds of the total 
assessment of the cultivated land, plus a light assessment 
on the miscellaneous profits arising from forest and grazing 
(ues accruing from waste and unculturable land. During 
the period of settlement, generally thirty years, the village 
headman, or Malewizar as he is termed, has the whole of the 
profits arising from the enhancement of rents of tenancies at 
will, and of all waste culturable land broken up and brought 
under crop. 

It will be seen from the above description of the systems 
of land tenure now existent, that the ancient custom of 
the land being the property of him who cultivates it, 
with the right of directly dealing with the ruling power in 
all matters connected with its welfare, only exists in the 
Presidencies of Madras and Bombay. In Bengal the con- 
tractor farmers have had everything given them, and the 
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rights of the cultivators have been more or less sacrificed, 
Under the Zamindiri system the peasant proprictors have 
been retained as such in a few localities ; but, as a whole, the 
system required that they should become tenants with 
recorded rights. The absence of legislation to protect these 
tenants from illegal enhancements of rent and ejectments 
created such a mass of judge-made law not always 
consistent in principle in regard to the relative rights and 
positions of landlords and tenants, that the local administra- 
tions had each in turn to take the subject into serious con- 
sideration with a view to the supreme legislature of the 
Government of India placing. these rights on a legal and, 
therefore, indisputable footing. Each of the three provinces 
where this system prevails has within recent years obtained 
both Rent Acts and Land Revenue Acts, the former chiefly 
concerning village communities in their status as tenants, the 
latter dealing with the executive administration, and defining 
the powers of the local administrations and their officers in 
all matters connected with the administration of the land 
and its rights and responsibilities. 

But the greatest departure taken from the ancient system 
lies in the fact that everywhere the power of alienating the 
rights conferred in the soil has been freely bestowed, accord- 
ing as the system was Zamindari or Rayatwari, on landlords 
and tenants alike. In the Zamindari settlements absolute 
occupancy tenants have also had the power of alienation, 
under certain restrictions, conferred on them, the chief 
restriction being the landlord’s right of pre-emption, which 
right is caleulated on a fixed number of years’ purchase of 
the rent. It was in theory possible, under the ancient cus- 
tom, for the creditors of an impecunious peasant-proprictor 
to come down on the holding in satisfaction of their claims. 
The Hindu and, for the matter of that, the Mohammedan 
law of inheritance, always made ancestral property liable for 
the liquidation of debts, but Hindu law hedged this prin- 
ciple round with so many safeguards as to the character of 
the debtor and the nature and purpose of the debt incurred, 
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that creditors in practice seldom proceeded against the im- 
movable or real estate, and preferred to realise from the 
movable or personal estate. 

We have, however, changed all that. The usury law 
which was once in force has been repealed. Right of 
free transfer was suddenly conferred, some thirty years 
ago, on a rustic population that had little idea of its great 
importance, and almost as little idea of the necessarily 
increasing value of the land and its produce, due to the 
extension and completion of railway and road communica- 
tions, as well as of irrigation projects. Alienations carelessly 
entered into by an unthinking and uneducated race of 
rustics have been the cause of a great social, if not political, 
embarrassment. The monied classes, whose interest in the 
welfare of a village or a holding does not go beyond the 
speculation whether a fair return for their money is obtained, 
have, of late years, largely increased as proprietors of villages 
or holdings, while the peasants have, with their deep attach- 
ment to the soil, subsided into the inferior position of lease- 
holders at enhanced rents, which leave little profit to be 
gained either for the support of themselves and their families, 
or for the liquidation of balances of debt remaining unsatis- 
fied when the transfer of their rights in ancient holdings 
occurred, 

A Commission has recently sat to enquire into the in- 
debtedness of the peasantry in the Bombay Presidency, and 
into the working of the Act passed some fourteen years or so 
ago, called the Deccan Agriculturists’ Relief Act. What has 
been elicited by this Commission is common to most parts of 
Northern and Central India. It is now a hard nut for the 
Indian Government to crack how to preserve the rights 
of the peasantry, without injustice to the money lenders who 
traded on the assurance that they had a sound and valuable 
security for the repayment of their loans. 


J. W. MacpbovuGa.t. 
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VERY month, almost indeed every week, companies are 
being floated with limited liability, whose object is not 

to carry on a concern possessing even that very restricted 
degree of permanence which can alone be looked for in 
matters commercial, but rather to realise a handsome profit 
hy rapidly working during a limited period some concession, 
the subject-matter of which is either from the efflux of time 
or from its own nature daily more or less depreciating in 
value. In these circumstances few more important practical 
questions can engage the attention of auditors or directors 
than that of their duty in advising or declaring a dividend 
in cases where the company assets have become, from what- 
ever cause, temporarily or permanently depreciated in value. 
Directly bearing on this question, and inferentially of course 
on the further one of how far the statutory balance-sheet of 
a company may be implicitly relied on as a fairly exact 
expression of its true financial position, there are two com- 
paratively recent cases (Lee v. The Neuchatel Asphalte 
Company Limited, L.R. 41 Ch. Div. 1, and Coltness Iron 
Company Limited v. Black, L.R. 6 App. Ca. 315), which 
seem well deserving of careful consideration in the light not 
only of the Companies Acts, but also of certain dicta and 
decisions in a number of cognate cases. As proving that the 
subject has more than a merely local or evanescent interest, 
I may call attention to the fact that the question has 
within the last few months been brought into promin- 
ence in India, where the managing agents of the Powayan 
Tramway Company finding themselves in doubt as to the 





WASTING ASSETS AND DIVIDENDS. 231 


competency of a proposed dividend, took advice, and have 
received conflicting opinions from eminent counsel and the 
President of the Institute of Chartered Accountants, both of 
which opinions professed to be based on the principles laid 
down in Lee v. The Neuchatel Company. 

The salient features of this case may be shortly stated as 
follows :—In 1873 there were six different companies holding 
concessions from the Neuchatel Government for working the 
paving materials in the Val de Travers, On 17th July, 
1873, the defendant company was incorporated with a capi- 
tal of £115,000, divided into £35,000 preference, and 
£80,000 ordinary shares, for the purpose of acquiring and 
working all these concessions. The purchase was duly car- 
ried through, the superseded companies receiving, in payment 
for their rights, £33,700 of the preference shares, and all the 
ordinary shares in the new company. By the articles of 
association filed by the latter, provision was made for the 
preference shareholders drawing a dividend of seven per cent. 
before the ordinary shareholders should be entitled to any 
dividend, and the directors were authorised at their discretion 
(but were not expressly required), to set aside sums towards 
a sinking fund before declaring a dividend in any year. As 
to participation in capital, all the shares ranked pari passu. 
The concessions having been found to be unworkable with 
profit on the original terms, various modifications were 
from time to time arranged with the Government of 
Neuchatel, and ultimately in consideration of a sum paid by 
the concessionaires a prolongation was granted until 1907, 
the area being at the same time extended, and the terms 
being readjusted so as to be on the whole much more 
favourable for the company. In 1874 and 1875 there was a 
loss, but in each of the following years the working receipts 
exceeded the working expenses. Except in 1879, when a 
small dividend was paid on the preference shares, there was 
no dividend declared until the end of 1885, when the direc- 
tors, after putting to reserve £1000, proposed to pay a 
dividend of 8s. on the preference shares. In_ these 
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circumstances the plaintiff, Lee, who held 628 ordinary 
and 16 preference shares, brought an action, in the interests 
of the ordinary shareholders, to have the directors restrained 
from paying the proposed dividend. He contended that the 
money from which it was to be provided was obtained by the 
sale of the assets which represented the company’s capital, 
and that, until adequate allowance had been made for the 
extent to which this had thereby been depreciated, any divi- 
dend was virtually being paid out of capital. The defence 
was a denial of any depreciation, for which the directors were 
hound to make provision—the question of sinking fund 
being, by the articles, left entirely to their judgment. It is 
worth observing that the form in which the question was 
presented was that of an action by one of the parties to 
the contract, contained in the memorandum and articles, to 
have the directors interpelled from giving effect to its provi- 
sions for the benefit of the others. To succeed, the plaintiff 
had to show two things—(first), that there was depreciation 
or waste of capital; and (second), that the way in which 
parties had agreed that this should be dealt with was illegal. 
The case came, in the first instance, before Mr. Justice 
Stirling, and was by him decided in favour of the defendants. 
IIe found, in effect, that Lee’s evidence was quite insufficient 
to show that there was in fact any depreciation, but that, on 
the contrary, the balance of cvidence—as regarded the so- 
called wasting assets, at least—went to prove that the new 
arrangements had resulted in enhancing the value of the pro- 
perty to a degree quite outweighing any loss by efHlux of time, 
the quantity of material being such that it could not possibly’ 
be wrought out within the time for which the company held 
the concession. 

In the Court of Appeal where this judgment was sus- 
tained, Lord Justice Cotton took practically the same ground : 
—(1st), he held that on the evidence the assets appeared to 
be then of greater value than when the company was formed; 
(2nd), the pursuer having pleaded that the assets were 
not suflicient to meet the share capital; he further held 
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that there was ‘no obligation in any way imposed on the 
company or its shareholders to make up the assets of the 
company so as to meet the share capital when the shares had 


heen taken under a duly registered contract binding the 
company to give its shares for certain property without 
payment in cash ;”—with which view, by the way, it is 
difficult to reconcile the opinions expressed in the House 
of Lords in the recent case of the Ooregum Gold Mining 
Co. v. Loper (App. Ca. [1892], 125); (3rd), with reference 
to the propricty of dividing the annual proceeds of wasting 
properties, he arrived at the opinion that if it could be shown 
that the dividend was paid from improper or fraudulent 
motives, or with the intention, not of dividing profit, but of 
dividing and returning capital, then the Court ought to inter- 
fere. Directors may, however, he concludes, consider what in 
a fair and reasonable way is to be divided as profit, and in 
doing so they are entitled to keep in view the provisions of 
the articles so far as these are not ultra vires. It is, however, 
to the opinion of Lindley, L.J., coneurred in by Lopes, L.J., 
that we must really look for warrant for the paragraph 
in the rubric which makes the case an authority to the 
following effect :-—‘ There is nothing in the Companies 
Acts to prohibit a company formed to work a wasting pro- 
perty as—eg., a mine or a patent, from distributing as 
dividend the excess of the proceeds of working above the 
expenses of working, or to impose on the company any 
obligation to set apart a sinking fund to meet the deprecia- 
tion in the value of the wasting property. . . . The division 
of profits without providing a sinking fund is not such a 
payment of dividends out of capital as is forbidden by 
law.” 

Lord Justice Lindley, after an examination of the Com- 
panies Acts, arrived at two positions—(Ist), as to per- 
manent capital, that it is not compulsory to provide for 
loss out of revenue before declaring dividends—that indeed 
a company may under certain circumstances “go on and 
divide profits although every shilling of the capital be 
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lost ;” und (2nd), as to wasting assets, that there is no 
imperative obligation to make good waste out of revenue— 
the depreciation by waste being not necessarily a revenue 
charge, but one which may or may not, as the articles deter- 
mine, be thrown upon capital. It is noteworthy that he 
apparently admits that such payments are logically a 
return of capital, but he justifies them as not being pro- 
hibited by the Acts. ‘“It may be represented,” he says 
(p. 20), “that this is a return of capital. All I can say is 
if that is a return of capital, it appears to me not to be such 
a return of capital as is prohibited by law.” And again 
(p. 24), “If a company is formed to acquire and work a 
property of a wasting nature, the capital expended in acquir- 
ing the property may be regarded as sunk and gone, and 
if the company retains assets sufficient to pay its debts, it 
appears to me that there is nothing whatever in the Acts to 
prevent any excess of money, obtained by working the pro- 
perty over the cost of working it, from being divided amongst 
the shareholders, and this, in my opinion, is true although 
some portion of the property itself is sold, and in some sense 
the capital is thereby diminished. Jf it 1s said that such a 
course involves payment of dividends out of capital, the 
answer is that the Act nowhere forbids such a payment as is 
here supposed.” (The italics are mine.) 

It is not too much to say that this decision came as a 
surprise in respect of both points, to lawyers, accountants, 
and those interested in companies generally. As to the first, 
it had been commonly accepted that the Act of 1877, allow- 
ing companies with the sanction of the Court to cancel capital 
lost or unrepresented by available assets, had been passed to 
obviate the supposed hardship of preventing companies which 
had lost capital by permanent depreciation from paying 
dividend under any circumstances, until the loss was made 
up. Indeed, in the Lbbw Vale Company’s case (4 Ch. Div. 
827, Times, 20th Jan. 1878), Sir George Jessel commented 
on the Act as “extremely beneficial, inasmuch as it enabled 
companies to declare dividends, where but for the power no 
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dividend would be possible.” As regards losses on permanent 
capital, the decision is perhaps not so important, as in such 
cases the special provisions of the Acts will probably usually 
be resorted to. ‘There is, moreover, a clear distinction in 
principle traceable between what is really and permanently 
a loss, and a depreciation which is caused, as in the case of 
profits got by realising wasting assets, simply by selling the 
material capital and returning the price to the share- 
holders. 

In regard to wasting assets, there had been, too, in all the 
earlier cases in which the question was considered, a ten- 
dency not to allow dividends to be declared without due 
provision for replacing the loss of value by consumption and 
efflux of time—either by means of a sinking fund or other- 
wise. In both Davison v. Gillies (16 Ch. Div. 347, x.) and 
Dent v. The London Tramways Company (16 Ch. Div. 344) 
allowance for depreciation had been ordered by Jessell, M.R., 
although its particular form had been allowed to be coloured 
by the articles. And even Mr. Buckley, who had before the 
decision in Lee v. Neuchatel Company denied the necessity 
of paying off losses on capital account, never questioned the 
necessity of allowing for depreciation in wasting subjects as 
a charge against revenue. ‘This is the view which appears to 
have been accepted as sound by Mr. Stokol, the counsel who 
advised the Powayan Tramway Company in the instance 
already alluded to. 

Even the one case in which the question of what consti- 
tutes profits has in recent years come directly before the 
House of Lords, although at first sight somewhat on the lines 
of the decision in The Neuchatel Company, seems, when more 
closely examined, to lend countenance to the view con- 
tended for by Lee. I refer to the well-known case of The 
Coltness Iron Company v. Black (6 App. Ca. 329), in which 
on the question arising under the provisions of the Income- 
Tax Acts, which made the tax payable on the annual value 
of a mine, being the average “profit received therefrom” 
over a period of five years, it was held that the cost of 
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sinking the pits fell to be disregarded, and no allowance 
could be made for the depreciation in value of shafts, &c., at 
least beyond that attributable to the particular year. But all 
the judges were careful to point out that in reaching this 
result they were merely construing the technical language of 
the Income-Tax Acts, and that the plan adopted was not 
applicable to the circumstances of a trader or trading company, 
seeking to ascertain by balance what profits there might be 
available for division. So Lord Penzance says that in the 
case of a trader “the profit can only be ascertained by first 
deducting the original cost of the goods. But when sucha 
matter is brought under the provisions of this Act for taxa- 
tion, the wide difference between it and the present case is 
apparent.” And Lord Blackburn, quoting MacCulloch’s defini- 
tion of profits as really consisting “ of the produce or its value 


remaining to those who employ their capital in an industrial 
undertaking after all their necessary payments have been 
deducted, and after the capital wanted and used in the 
undertaking has been replaced,” goes on to say, “I do not 


feel inclined to dispute the sutticiency of this definition. . . . 
But that is certainly not the scheme of the income-tax as far 
as regards building leases and other property comprised in 
schedule A, No. 1.” The decision in Lee v. Neuchatel Com- 
pany has been keenly canvassed by lawyers, as well as by 
accountants and others interested in company management. 
Mr. Palmer in his work on ‘“ Company Precedents,” while 
recognising the weight due to the opinion on such a 
question of Lord Justice Lindley—even where it is, as it 
appears to be here, merely obiter dictum—says that “ the 
system propounded by the Court of Appeal is not unlikely to 
mislead the public, and especially those who deal with a com- 
pany in reliance on its having its paid-up capital as a fund 
undiminished by dividend among its shareholders. It goes 
far to render the protection supposed to be afforded by the 
Act a delusion and a trap.” On the initiative of accountants 
of eminence, the decision has been considered by societies 
representative of the Chartered Accountants of London, 
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Manchester, and Glasgow, and the results of their deliberations 
are published in their transactions. So recently as January 
last at a meeting in Glasgow, at which both the legal and 
accounting professions were represented, a resolution was 
adopted by a large majority which (on the assumption that 
Lce’s case decisively settled that dividends may be paid with- 
out allowance for depreciation), recommended that an Act 
should be passed rendering it illegal to do so. Those present 
were practically unanimous in maintaining that such allow- 
ance ought to be, and in practice is, made in some form or 
other by auditors and directors in all cases where substantial 
depreciation exists, unless, possibly, in the case of some com- 
panies whose whole raison d’étre is to pay large dividends. 
The only difficulty felt by the minority was as to the practi- 
cability of framing a statutory clause sufficiently clastic to 
meet the varied necessities of different cases. 

It must be confessed that views have on more than one 
occasion been solemnly expressed in the House of Lords (and 
notably in one well-known recent case), which set up a 
canon of interpretation of the Companies Acts, with which 
the leading opinion in Lee v. The Neuchatel Company 
seems hardly reconcilable. If the suggestion may be 
permitted, it seems as if Lord Justice Lindley’s intimate 
knowledge of the law of Partnership may have led him 
to strain the analogy between it and that of Joint-Stock 
Companies in two directions—(1st) in looking to statute 
as the exact measure rather of disability than of power, 
and (2nd) in unduly restricting the interests which have 
to be kept in view in the case of a joint-stock company. 
The two main positions on which the judgment rests 
are these — (1st) what was sought to be done is not 
prohibited; and (2nd) if the company has enough to 
pay its creditors, the shareholders may arrange among 
themselves as they please. The circumstances of the 
case were such as naturally to induce the view most 
favourable to the defender, for the Court was asked to sane- 
tion the breaking of faith by one class of shareholders with 
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another. But, while the positions indicated are both 
undoubtedly sound in the case of private partnership, they 
are, according to recent dicta, far from being accepted in 
the case of joint-stock companies. As to the first, The 
Ooregum Gold Mining Company's case is conclusive. “ The 
whole structure of a limited company,” says Lord Chancellor 
Halsbury, “owes its existence to Act of Parliament, and it is 
to the Act of Parliament we must go to see what are tts 
powers ;” and Lord Morris adds, “A company can only do 
what it is authorised to do and not that which it is only not 
prohibited from doing.” Of course, this principle has to 
be applied reasonably. It may be that an act is authorised 
by the spirit of the Companies Acts, although not expressly ; 
but the true test is whether the act is, directly or in spirit, 
authorised, not whether it is, directly or in spirit, prohibited. 

As regards the second point, a company has a duty, not 
merely to present shareholders and present creditors, but to 
prospective shareholders and prospective creditors, and their 
position is widely different from what occurs in the case of a 
private partnership. In the latter case the firm’s assets are 
comparatively seldom relied on. What is looked to is the 
individual responsibility of the partners. In the case of a 
company, the individual responsibility is limited, often to the 
vanishing point, and in its place those who think of joining 
the company or of dealing with it must look to the capital, 
whether paid up or still to be called for. The Acts are their 
warrant for doing so, and their locus stand has been accorded 
the highest judicial recognition. ‘‘ One of the main objects,” 
said Lord Watson in Trevor v. Whitworth (12 App. Ca. 409), 
“contemplated by the legislature in restricting the power of 
limited companies to reduce the amount of their capital, as 
set forth in their memorandum, is to protect the interests of 
the outside public who may become their creditors. . . . 
Persons who deal with and give credit to a limited company 
naturally rely upon the fact that the company is trading 
with a certain amount of capital already paid, as well as 
upon the responsibility of its members for its capital remain- 
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ing at call.” Lord Halsbury, in the Ooreguin Company's 
case, puts it thus :—‘‘ The capital is fixed and certain, and 
every creditor of the company is entitled to look to that 
capital as his security. . . . I recognise the wisdom 
of enforcing on a company a disclosure of what its real 
capital is, and not permitting a statement of its affairs to 
be such as may mislead and deceive those who are 
either about to become shareholders or about to give it 
credit.” 

If the view now put forward be correct, then the real 
question in such a case as Lee v. Neuchatel Co. (if the fact 
of the assets being wasted were established), would be, “ Is 
the proposed dividend of the nature of a return of capital, 
and if so, is it authorised by the Acts?” That it would be 
equivalent to a return of capital can hardly be disputed. 
The passages cited seem to show that Sir N. Lindley looked 
on it as such. Indeed he contemplated as a possible case 
that in 1907 the company might have nothing left but the 
concession, and that at an end. Such a dividend, without 
provision for waste, would certainly not be paid out of 
“profits” in the sense of MacCulloch’s definition quoted 
and approved by Lord Blackburn, and an _ economist 
certainly cannot recognise it as other than a return of capital. 
Is it then such a return as is authorised? To this, one must 
surely reply in the negative. It is rather one of those subter- 
fuges, condemned by Lord Justice Fry, by which it is 
attempted to return capital to shareholders. It is not sucha 
reduction as is within the provisions of the Acts of 1867 and 
1877, and that alone is enough to condemn it as unauthorised. 
For “nothing can be stronger than these carefully worded 
provisions to show how inconsistent with the very constitu- 
tion of a joint-stock company, with limited liability, the 
right to reduce its capital was considered to be” (per Lord 
Herschell in Trevor v. Whitworth, 12 Ap. Ca. 116). 

It may, at all events, be confidently stated as a sound 
practical deduction from the cases, that, whatever may be the 
exact point at which a transaction begins to be tainted with 
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actual illegality, those auditors and directors will most fully 
comply with the spirit and the requirements of the Companies 
Acts, who are most scrupulous in taking care that the figures 
in their statutory balance-sheets are as faithful a photograph 
as may be of the real state of the assets—capital paid up 
or uncalled—on which those trusting the company may 


rely. 
J. Roperton CHRISTIE. 
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Y the recent decision of the Heritable Securities Invest- 
ment Association, Limited v. Miller's Trustees, d&c.,(a) 
trustees have once more been unpleasantly reminded of the 
extent of the latent responsibilities of their office. In that 
case the trustees were debtors, as representing the truster, in 
a personal obligation to repay a certain sum of money lent to 
the truster by a mortgage company. ‘The truster had also 
disponed to the company in security of his debt certain 
heritable property. In their administration of the trust, the 
trustees paid away to the beneficiaries certain sums, while the 
debt to the company was still due, relying on their belief 
that the debt was amply secured and thus provided for. 
The security ultimately proved insufticient to meet the debt, 
and the trustees had not sufficient trust-funds on hand to 
meet the deficiency. They were in these circumstances found 
to be personally liable to make good to the creditor the 
deficiency, in so far as it arose from their having paid over 
trust-funds to the beneficiaries while the debt was unsatisfied. 
As there is probably no practice more common in trust- 
administration than the course followed by the trustees 
here, it is well to see what the practical result of the decision 
is; that is, in what cireumstances may trustees, without risk, 
pay over trust- funds to beneficiaries, and in what they 
may not. 
On two conditions only, as the law now stands, is a 
trustee safe in paying over to beneficiaries while creditors 





(a) 30 S.L.R. 354. 
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are unpaid. ‘The first of these is where the trustee is with 
good cause ignorant of the debt. This finds expression in 
Lord Gifford’s unchallenged dictum in Beith v. Mackenzie,(a) 
that payment to a beneficiary in good faith, and without 
knowledge of creditors’ claims, relieves the paying trustee 
from any claim by the unknown creditor on account of that 
payment. ‘This position is supported by Lord President 
Robertson in the case under notice, and his Lordship puts 
the reason for the rule into these words :—‘‘In that case 
there is sound ground for refusing the claim of the creditor, 
for he is himself to blame, the duty of a creditor being to 
show himself and manifest his claim.” The trustee is “not 
bound to know who they are till they appear.”(b) The 
creditor need not sue, but he must “intervene,” as in the 
phrase ‘‘ primo intervenienti.” The other condition on which 
the trustee is relieved of liability is in the nature of a personal 
exception against the claimant. ‘Two cases of this nature are 
specially known in practice. The one is where the creditor 
has himself led the trustee to believe that the claim has 
been properly discharged. This is the case of Stewart's 
Trustees v. Evans.(c) There the trustees obtained from the 
secretary of a company, in which the truster held shares only 
partly paid up, a discharge of the liability for calls. Trust- 
funds were then paid over to beneficiaries, and, on the 
discharge being afterwards found to be invalid, a claim by 
the company on the trustees in respect of these payments 
was repelled, on the ground “that the trustees proceeded 
to pay to beneficiaries in the belief that there was no 
creditor unpaid, this belief having been induced by a dis- 
charge of the debt granted by the secretary of the creditor 
company.” The other case is where the creditor has renounced 
his rights. “For example,” says the Lord President, in the 
case under notice, “if he holds a heritable security he may 





(a) 1875, 3 R. 185. 
(b) Gardner, &c., v. Pearsons, &c. 28th Nov., 1810, F.C. 
(c) 1871, 9 M. 810. 





TRUSTEES AND MORTGAGEES. 243 


think good to give up his claim under the personal obligation 
to the general estate of the deceased, or he may consent to 
part of the general estate being paid away to beneficiaries. 
Such consent may be express or it may be established by 
conduct, but in one way or another it must be proved.” The 
best example with which I am acquainted of consent estab- 
lished by conduct is the English case of Blake v. Gale. (a) 
There the creditors were mortgagees of a farm belonging 
to the truster. On his death they were informed that the 
truster’s daughters intended to keep on the farm and occupy 
and work it, and they wrote in reply saying that they hoped 
the daughters would succeed in the farm and, generally, ex- 
pressing satisfaction with the proposal. It was held that the 
mortgagees must have been aware that this proposal would 
necessarily involve the division and distribution of the estate, 
as the daughters could not carry on the farm, without being 
paid their shares of the estate. It was, therefore, held that 
there was such assent on the part of the mortgagees to the 
division of the estate as barred their claims against the 
personal estate so distributed. It might be suggested that 
the consent or acquiescence of a mortgagee might be more 
easily inferred as to the payment over of income than as to 
the distribution of capital. The decision I am now consider- 
ing acknowledges these two conditions, and these only, as 
exceptions to the peremptory rule, that the trustee is bound 
to keep the trust-fund safe for creditors, and to make it forth- 
coming, and is therefore answerable to any creditor for any- 
thing paid to a beneficiary while that creditor is unpaid. Two 
other exceptions have, however, been suggested in the case 
under notice. One is thus put by the Lord Ordinary (Well- 
wood) :—In the case of a creditor not desiring immediate 
payment, or of the debt not being exigible for a considerable 
period, I think that if the trust-estate is undoubtedly solvent, 
and the creditor’s security at the time is ample, all that the 
trustees can fairly be expected to do is to see that reasonable 





(a) 1886, 32 Ch. D. 571. 
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provision is made for ultimate payment.” Of this Lord 
Adam says: “It may be that if trustees specially set aside 
a part of the estate, and invest it in securities which trustees 


may lawfully invest in, in order to meet a debt not presently 
payable, it may be that they may not be liable for any 
unforeseen depreciation of these securities.” And Lord 
M‘Laren incidentally remarks: “I cannot think it is the 
duty of trustees, when ample provision is made for the 
payment of future debts, to accumulate income, leaving the 
family of the testator to starve.” The other exception might 
more properly be looked at as the assertion of a principle 
directly traversing that on which the decision under con- 
sideration is based. It finds its expression in Lord 
M‘Laren’s forcible protest, and his Lordship expressly refers 
to his position as being a “difference of principle” from 
that of the majority of the Court. The principle acted on 
by the majority was that the trustee was towards creditors 
the representative of the truster, not gua truster, but qua 
debtor, and that, therefore, the creditor had no concern with 
the truster’s directions to his trustees and was not barred by 
their action in accordance with these directions. ‘‘ The rights 
of creditors,” says the Lord President, “are in no degree 
affected by the testamentary dispositions which the deceased 
may have made of his estate. . . . The ereditor has no 
occasion to consider or concern himself with the terms of his 
debtor’s settlement, his own rights being entirely independent 
of and unaffected by it. . . . His claim is founded, not on 
the terms of the trust, but on the duty of the holders of a 
deceased person’s estate to the creditor in a personal obliga-: 
tion for payment.” On the other hand, the principle relied 
on by Lord M‘Laren is diametrically opposed to this. In his 
view, the creditor has no higher or other claim than the 
beneficiary—he is only one of “all concerned.” “The 
measure,” says his Lordship, “of the trustees’ responsibility 
is that they are to make the estate forthcoming to all con- 
cerned in a due course of administration, and are only to be 
responsible as for negligent administration.” And although 
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his language is consistent with the stricter view (which 
merely asserts the rights of creditors in a due administration) 
his Lordship goes on to show that by a due course of 
administration is meant the paying over of the estate to the 
beneficiary in accordance with the terms of the trust. 

To sum up the position :—The creditor having shown 
himself, and his claim not being subject to a personal bar, the 
trustee is liable to him either, first, by the rule laid down, 
for all payments whatsoever made to beneficiaries, and under 
whatever circumstances ; or, second, by the rule adopted by 
the Lord Ordinary (Wellwood), and not disapproved of by 
two of the appellate judges, for all payments made to 
beneficiaries before providing a reasonable security for 
the creditor’s claim ; or, third, by the rule adopted by Lord 
M‘Laren, only for payments made in breach of trust. 

The nature and practicability of these three rules are 
worth consideration. The first rule is far reaching and start- 
ling in its effects, but it cannot be called novel. In 
Lamond’s Trustees v. Croom,(a) Lord President Inglis 
stated the rule thus :—“ No trustees are entitled to pay away 
one shilling of the estate to beneficiaries, until all the truster’s 
debts are paid, and if they do so before ascertaining with 
certainty that the estate is solvent, they do so at their own 
risk.” The rule is said to be impracticable in trust-adminis- 
tration, and to entail cruel hardship on the beneficiaries. 
The latter part of the charge is theoretically true, “but the 
good sense and self-interest of the persons concerned,” says 
the Lord President, “ will generally provide a solution of any 
resulting inconvenience.” It would be, perhaps, more true 
to say that the good nature and complacency of trustees will 
in the future induce them, as it had induced them in the 
past, to accept considerable risks for behoof of their bene- 
ficiaries. Still the rule, though theoretically hard on 
beneficiaries, is the best rule for the trustee ; and that surely 
isa great deal in its favour. The trustee is already sufti- 


(a) 1871, 9 M. 662. 
VOL. V.—NO. 3. 
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ciently weighted with indefinite responsibility on behalf of, 
and for behoof of, his beneficiary—it is surely proper that he 
should be relieved of the risks incident to indefinite rules in 
his dealings with creditors, who are practically the bene- 
ficiary’s creditors. The rule is definite and intelligible ; it is 
the trustee’s deliberate choice, if he incurs risk—he must do 
it with his eyes open. The rule also does the ereditor full 
justice, for it does not force the truster’s private testamentary 
urangements, with which the creditor has nothing to do, into 
the solution of the contract of loan. These are weighty con- 
siderations in favour of the rule recognised in the judgment 
of the Court. What then of the second rule? This suggests 
that the trustee’s only duty is to see that the creditor is well 
secured. Such a rule, while of very questionable value to 
beneficiaries, is fraught with disaster to trustees. It falls under 
Lord Eldon’s denunciation of “rules referring everything to 
the particular circumstances . . . upon the effect of which 
no two judges in the particular cases before them agree.” (a) 
The truth of this dictwm receives illustration in the opinions 
of the judges who accept this rule in Miller’s Trustees. Lord 
Wellwood says: ‘It is always a question of circumstances 
what is to be considered reasonable provision,” and his Lord- 
ship concludes that reasonable provision was made in the 
case before him. In this opinion he appears to be joined by 
Lord M‘Laren, while Lord Adam takes a diametrically opposite 
view. The two former judges, again, appear to consider that 
a trustee might be justified in considering a secured creditor 
had reasonable provision made for his debt in his security, 
but the latter points expressly to a part of the estate being. 
invested specially to meet deficiency on a security. It is 
impossible to commend a rule that leaves the trustee to this 
extent at the mercy of individual impressions. 

The third rule, that the trustee is only responsible for 
breach of trust, places the creditor unjustifiably in the hands 
of his debtor, the truster. While this is the principle laid 





(a) Chamber v. Minchin, 1802, 7 Ves. 1835. 
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down by Lord M‘Laren, his Lordship does not rest on it solely, 
but introduces two practical considerations which are not very 
consistent with the principle. Having properly arrived at 
the result, in accordance with the principle he had laid down, 
that income might be paid over in this case as being in 
accordance with the trust-directions, his Lordship proceeds to 
justify such administration by the practical consideration, 
that, if income were not to be paid over, the beneficiaries 
might starve. But if the income was not sufficient to keep 
them from starving, the question arises, might they pay over 
capital for purposes of aliment, though in breach of trust ? 
Or on the other hand, might they pay over capital in accord- 
ance with a trust-direction, though it was not at all necessary 
for purposes of aliment ? Again, his Lordship suggests that 
the payment to beneficiaries should only be made after the 
debt is amply secured. But to do that to the satisfaction of 
the particular trustee might interfere with the truster’s 
directions, and so make the trustee in breach of trust. It 
appears, therefore, that the rule recognised in Miller's Trustees 
is after all the one practicable rule, and all round the most 
equitable. It is, however, a pity that so important a rule, 
if it is to be finally accepted in our trust-administration, 
should not, however strong on its own merits, rest on a 
stronger and weightier decision than one in which we have 
two judges to two in the counting of votes, and where in the 
opinions of the two judges who form the majority of the 
Court of Appeal, there is a want of that emphatic unanimity 
on the scope of the rule they have adopted, that could alone 
save such a decision from question. 


A. J. P. MENzIEs. 





SOLIDARITY WITHOUT FEDERATION. 
ITI. 


: impracticability of the various paper schemes pro- 

posed for Imperial Federation, is not the only ground 
upon which the negative case can be maintained. — Its realisa- 
tion by the creation of a Supreme Federal Government 
seems impossible. In this view it is of no moment whether 
the Colonies propose to enter such a federation as separate 
units, on equal or unequal footing with the United King- 
dom, or only after federation is effected among themselves, 
in so far as this can be practically accomplished. Whether 
the subject be viewed in its physical, political, or jural 
aspect, the impossibility of Imperial Federation appears 
the irresistible conclusion. Were the conditions of human 
life, national existence, and international relations absolutely 
perfect, Imperial Federation might be possible; but such 
perfection anticipates a time when political bonds will be 
unnecessary. (1.) Federation is only practicable among 
contiguous States. This proposition, resting on natural 
law, is put by Professor Dicey as one of the essential 
conditions of a Federal State.(a) And on this point, 
history is in harmony with natural law. After elaborate 
research, Mr. Freeman found that the Federal Ideal had 
not been realised “more than four or five times in the 
history of the world.”(b) In each of the cases he selected 
as typical instances, the members of the Union were, 





(a) “ Lectures on the Law of the Constitution,” p. 28. 
(b) “ History of Federal Government,” p. 4. 
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geographically, closely connected with each other. The 


Achaian League recalls neighbouring cities, just as the United 
States suggests a solid, compact territory. Scattered com- 
munities or widely disconnected States have never been the 
subjects of a Federal Union. Yet, in this way, it is now 
desired that Britain should unite with her Colonies in the 
various parts of the globe. Compared with the Dominion of 
Canada, from which it is divided by the Atlantic, or with the 
area of Australia, from which it is separated by continents 
and oceans, the United Kingdom is of insignificant extent. 
In population, the disproportion is equally marked. Such 
discontiguity is a barrier to all attempts to realise Imperial 
Federation. No doubt, in population as well as in wealth, 
the great Colonial territories of Britain are rapidly increas- 
ing. Their real equality with Britain in capacity for 
international recognition is only a question of time. Their 
development is a factor of multiplying power against federa- 
tion, which their great distance from Britain and from each 
other only accentuates. Statesmen recognise this physical 
diticulty. Mr. Gladstone not unfairly characterises those 
who ignore it as “governed by their feelings and disposi- 
tions rather than by dispassionate examination of the 
facts of the case.”(a) The contiguity of the original thirteen 
States of the American Confederation was prominently 
before the citizens as an all important inducement to 
Federal Union. Jay, one of its founders, observed that 
Independent America was not composed of detached 
and distant territories, but that “one connected, fertile, 
wide-spreading country was the portion of the Western 
Sons of Liberty.”(b) Professor Seeley, in his prose idyll, 
which makes for moral rather than political federation, 
appreciates the significance of this observation. ‘“ Imagine, 
for instance,” he writes, “that the original Colonies 
[i.e of the United States], instead of lying in a com- 





(a) “ Hansard,” vol. cc. p. 1900. 
(b) The Federalist. Edited by H. C. Lodge. No. 11. Unwin, 18838. 
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pact group along the coast, had been scattered over the 
Continent, and had been separated from one another by other 
settlements belonging to other European States. Such a 
difference would have made the growth of the Union 
impossible.”(a@) Mr. Freeman not only recognised — the 
natural bar of geographical separation, but also distinctly 
indicated that the Federal Ideal cannot be realised in States 
of vast magnitude, notwithstanding that they are locally 
connected with each other. In his opinion, the United States 
exceeds the proper limits for its effective realisation. (b) 
But the magnitude of the American Union wanes into moderate 
proportions in comparison with the enormous size, exclusive 
of India, of the British Empire. The Australasian Group 
alone is of much greater area, and, in extent, the Dominion of 
Canada is no mean rival. Strong as Mr. Freeman’s argument 
is with regard to the United States, it seems conclusive 
in the case of the British Empire. If the Federal Ideal can- 
not be attained among widely disconnected communities, or 
even in contiguous States of large proportions, the British 
Empire must be held as naturally disqualified for Federal 
Union. ‘The solution demanded by the Australian Radicals,” 
says Baron von Hubner, “involves simply a total trans- 
formation of Old England, and also a physical transformation 
of the globe. Such aspirations vanish before the reality of 
things.” (c) 

(2.) The proposal to form a union of the different parts of 
the British Empire on federal lines is retrogressive. The 
declaration of the nationality of the Colonies stands upon 
the records of Parliament as the destined goal in the pursuit: 





(a) “ The Expansion of England,” p. 157. 

(b) “ History of Federal Government,” p. 93. The full title of his work 
is “The History of Federal Government from the Formation of the Achaian 
League to the Disruption of the United States.” The victorious resist- 
ance of the North to the secession of the Southern States makes this title a 
literary curiosity. But there are strong grounds upon which the views of Mr. 
Freeman in regard to the ultimate coherence of the United States may be 
maintained. 

(c) “Through the British Empire,” ii. p. 496. 
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of freedom. Her Majesty’s Ministers cannot advise the 


Sovereign to reverse a Colonial policy based on sound prin- 
ciples of government. The main political reason advanced for 
Imperial Federation is the necessity for common defence. This 
necessity, urged, as Canon Farrar(a) has remarked, on some- 
what extravagant grounds, points toa military despotism. It 
means the defence of every possible strategic point of British 
land, as well as the protection of every sheet of water in any 
way identified with British interests. The creation of 
vreat armaments is an alarmist policy. Its miscalled 
guarantees of peace are war premiums. Increasing defensive 
measures irritate foreign powers. Both to them and 
to Britain, the policy is not only a latent cause of war, 
but a waste of energy.()) The chief attraction of Imperial 
Federation for Mr. Forster was the official acknowledg- 
ment it implied on the part of Britain of the right of 
the Colonies to have a voice in the determination of foreign 
policy whenever directly affecting “their feelings and 
interests.” But this idea is dilemmatic. Either the 
Colonies are to obtain an equal voice with Britain, or they 
are to secure a controlling voice. Hither position of the 
dilemma is incompatible with the Colonies remaining in their 
present relation to the Mother State. The moment they receive 
an equal or controlling voice they cease to exist as Colonies 
just as also Britain ceases to be pre-eminent. If, in order to 
obviate difficulties, it be said that they do not wish an equal 
voice, matters would be worse. Colonial influence would then 
be only nominal. Britain, enforcing her own views upon 
Colonies unable to resist, would make their vote but an empty 
form. Under any circumstances Colonial representation 
would create great complication in the management of foreign 








(2) “The Problem of Empire.” Fortnightly. Vol. xxxvii., 1885. 

(b) “The true principle is to defend only those points which are of vital 
importance, and for the rest to rely on the general supremacy of our naval 
forces on the seas of the world, and to trust to our ability to concentrate 
a sufficient number of men on any point of danger.” Lord Derby, 1883. Han- 
sard, vol. celxxxi. p. 938. 
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affairs. Im a Federal Union each member would have its 
own notions of foreign policy prompted by its own peculiar 
“feelings and interests.” The foreign policy of Britain would 
in many cases conflict with that of Australasia or Canada. 
In many ways the interests of the Colonies must diverge, 
and harmonious government would be impossible. But, 
especially for purposes of foreign policy, a political union 
on the principle of federalism seems most unsuitable. 
Foreign policy cannot be conducted by public diplomacy. 
The direct voice of a democracy, founded on the absolute 
equality of British citizenship, would lead to anarchy. 
Responsible statesmen calculate the issues of war. The 
populace is heedless of risk, when, by passion or interest, it 
is bereft of reason. Democracy, as the doctrine of absolute 
equality, says Carlyle, is ‘“ Quackocracy.” (a) Yet the 
influence of this fatalistic doctrine mainly induces the ery 
for immediate interest of Colonial citizens in Imperial affairs. 
It is not confined to the defensive aspect of foreign relations. 
It is a veiled request in specious form to enable the Colonies 
to enforce their own foreign policy, and in the aggressive 
direction. Nor can the demand for Colonial representation 
find a satisfactory solution in a Cabinet selected from 
representatives of all parts of the British dominions. Cabinet 
government cannot be a success under Federal conditions. 
Federal States cannot be concerned with critical interna- 
tional questions without danger to themselves. Hitherto, 
the United States, following Washington’s advice, has 
avoided any share in European difficulties. To this 
abstention is in no small measure due the endurance: 
of the Union. In defence of frontiers and shores, citizens 
are at one. But, so soon as a Government seeks to inter- 
fere in matters away from home, public opinion divides. 
In any international question of moment, no action upon 
which a British Federal Cabinet resolved would please 





(a) “The French Revolution,” i. 117. Thomas Carlyle. Chapman & Hall, 
1871. 
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all parties. Extreme and partisan as has been at times the 
division of public opinion in the United Kingdom, it would 
be nothing to the antagonism which would result from the 
direct participation of the Colonies in British foreign policy. 

It is said that the Irish problem might be solved by the 
creation of an Imperial Federal Union. This would, however, 
mean for Ireland a separation more complete than any method 
of severance yet proposed. but, as part and parcel of the 
United Kingdom, Ireland must remain in political union. 
Distant colonies are not in her position. Their recognition 
as independent nations might be separation in form ; but, in 
reality, closer relations would ensue. ‘The special plea for 
Imperial Federation as a remedy for Irish troubles is a device 
fur winning popular support. It is, however, a grave 
objection to its political acceptance. Nothing on this point 
is more emphatic than the opinion of Mr. Freeman: “The 
voice of history for more than two thousand years, from the 
first glimpses of Greek Federalism to the changes made this 
year (1874) in the Swiss Federal Constitution, teaches one 
unvaried lesson, and that lesson is, ... that the Federal 
Union is in its place, when it tries to unite, and not when it 
tries to disunite.” («) 

The threatened annexation of Canada by the United States 
is another specious argument. No annexation can be effected 
against the will of Canada. The suggestion is not of yester- 
day. The United States by her original Constitution invited 
the Province of Canada to join her. But Canada has never 
shown any desire of losing herself within the great Republic. 
The fear of her absorption is, as Mr. Bright said, a “ hallucina- 
tion.”(b) No real foundation, whatever Mr. Goldwin Smith 
may say, exists for alarm.(c) But if Canada be a party to 





(a) “Federalism and Home Rule.” E. A. Freeman. Fortnightly. 1874. 
vol. xvi. p. 205. 

(>) Hansard, vol. elxxxv. p. 1185. 

(c) In his advocacy for annexation, Mr. Goldwin Smith is not understood to 
have a substantial following in Canada. But as to his views on the Imperial 
question, he may be claimed as one of the foremost advocates of Colonial Eman- 
cipation in place of Imperial Federation. 
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any scheme of Imperial Federation, the very circumstances 
favourable to annexation would be brought into play, 
Federation on a large scale opens many doors to intrigue. 

It is a mistake to suppose that Imperial Federation would 
induce greater emigration to the Colonies. The best, unoccu- 
pied land is the first concern of the emigrant. So long as 
the United States affords fertile, virgin soil at moderate price, 
British, German, and other settlers will go there in preference 
to their own Colonial centres. Time will change this condi- 
tion of things. Meantime, however, the British Govern- 
ment, in concert with Colonial Administrations, might offer, 
as Mr. Froude suggests, substantial inducements to British 
emigrants to select their own Colonies. (a) 

Imagine Imperial Federation in the concrete. Under the 
present Constitution of the United Kingdom, England has 
most political power. Scotland has least. Her inferiority to 
Ireland in this respect is not explained by any scheme of 
rational politics. Prosecute the result of their respective 
representation in a Federal Union. If the United Kingdon, 
as a single member, enter the Federal Union on the footing 
of equal representation, she would be inferior in voting power 
to the Colonial members of Canada and Australasia. If the 
United Kingdom, however, enter it by the separate repre- 
sentation of each Kingdom, her political influence would be 
again inferior to Canada and Australasia. In either alterna- 
tive, England would have no more voting power than Ireland. 
Scotland would be on equality with both. With the repre- 
sentation not isocratic, but according to population, Britain 
would no doubt for a time have a paramount influence. 
But population is a fluctuating basis. In the end, the 
Colonies would possess greater power. 

But, politically, the fatal objection lies in the impossibility 
of unanimity. Human nature will not permit great commu- 


nities to see “eye to eye” on all points of common concern. 


(1) Mr. Froude does not plead for Imperial Federation. “ Healthy Coufedera- 
tions must grow and cannot be made. The only stable bond of union is good 
will.” “Short Studies on Great Subjects,” p. 319. 1871. 
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Because of this weakness, South African Federation was 
abandoned, After great trouble Canadian Federation was 
accomplished, but, Nova Scotia desiring to be once more 
free, it can hardly be certified as an assured success. The 
difficulties in the way of Australasian Federation seem almost 
insuperable. At best it can be but a transitional stage 
in the growth of its great constituents. The Dominion of 
Canada may, in all probability, long endure; but if, in her 
Provinces, the feeling of nationality is strong, its intensity 
may be also conceived in the flourishing Australasian 
Colonies. Visitors to Australia expatiate on the attachment 
of the Colonies, and represent Imperial Federation as a 
slorious design to unite the British Empire in one common, 
eternal bond. But men of closer observation discover that 
every generation intensifies the desire of the Colonies for 
absolute freedom. The more distant from the original 
settler the tie of kinship with the old country proportion- 
ally diminishes.(@) The feeling of common origin will not 
secure their perpetual allegiance. All this seems to be 
misinterpreted by Imperial Federationists. No union of 
real political utility is possible with the retention by the 
Colonies of their internal sovereignty. Without the sur- 
render of some portion of their autonomy for the common 
behoof, unanimity is unattainable, and uniformity of legisla- 
tion over the British Dominions, in so far as_ practicable 
among communities of diverse habits and modes of life, can- 
uot be achieved. Such uniformity is one great political 
advantage of Federalism, but in view of the attitude of the 
Colonies, and with the United States as an_ illustration, 
Imperial Federation would be powerless to accomplish it. 

(3.) Parliamentary Sovereignty is the ideal of the British 
Constitution. The authority of Parliament is unlimited. 
Parliamentary Government is rooted in British soil. Britain 
has communicated to the Colonies her privileges, and the 


(2) Baron von Hubner remarks that their affeetion “will be less lively among 
future generations born in the Colonies.” “Through the British Empire,” cit. 
ante, 1. 335. 
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Colonies have rapidly taken the fullest advantage of autonomy, 
But all this, with the promotion of Imperial Federation, 
must pass away. The Parliamentary supremacy of Britain, 
and also of the Colonies must disappear. Extreme partisans 
seem ready to part with the tradition of Parliamentary 
Government at home, and at the same time to allow the 
Colonies to retain the sovereignty of their own parliamentary 
institutions. No peculiar insight is necessary to perceive the 
object in canvassing for Federal Union. It is Mr. Freeman’s 
paradox. Union for disunion. ‘ Let us,” ventures a Colonial 
partisan to say to a British audience, “throw the British 
Constitution into the melting pot. It will and must adapt 
itself to great constitutional changes for our benefit.”(«) 
Federal Government is conceded by jurists to be 
weak. The form contemplated for Imperial purposes is as 
feeble as could possibly be devised. If the Colonies enter a 
Federation under reservation of their autonomy, what is left 
to the Supreme Government? Nothing but the making of 
peace and war, and the arrangement of the diplomatic 
service. Federal Government, Mr. Freeman remarked, is 
essentially a compromise. For Britain, the proposal is the 
compromise of the Brown family — everything for the 
Colonies and nothing for Britain. The Federal Ideal does 
not become more practicable with the greater limitation 
of the authority of the Central Government. The 
historical illustrations of Confederations prove this. In 
theory the Federal Ideal is a system of equal balance of 
several states in their supreme and inferior governments. 
In practice, these governments tend to mutually check 
and frustrate their respective purposes. Here is_ the 
inherent weakness of Federal Government. ‘The perfect 
realisation of mutual checks ends in the negation of Govern- 
ment. The Federal Government of the United States comes, 
admittedly, as near to the Federal Ideal as is possible 


(a) The Hon. Mr, Parkins of Nova Scotia, at a meeting of the Imperial 
Federation League in 1890, held in Edinburgh. 
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in human relations. Yet the result is seen to be unsatis- 
factory. It might be said that there is no Government in 
the United States.(a) What is the inference for Britain 
from the experience of the United States? Is it not—that 
the objects of Federal Union cannot, without direct action 
of the Central Government upon the citizens, be accom- 
plished #(D) The action of the Supreme Executive through 
subordinate legislatures is nugatory. Direct authority is 
repudiated by Imperial Federationists. Each member of 
their Union is absolutely independent, except in so far 
as is necessary for each to join in investing the Supreme 
Government with the right of making peace and war, 
including defensive measures, and the reception and accredit- 
ing of ambassadors. This is not Imperial Federation in 
accordance with the fundamental requisites of a true 
Federal Union. Neither is it the impure form of a Con- 
federation. If the higher type of federalism be weak, 
obviously there can be no strength in the hybrid union of 
the Imperial Federationists. 

But the jural consideration of the subject presents 
another obstacle. The Federal Union must, as an_ indis- 
pensable condition of its existence, have a written constitu. 
tion. It is distinctive of Britain that her constitutional 
government rests on no such constitution. It is as the 
srowth of customs, without legal limitation. But the 
precise conditions of a Federal Constitution must he the 
outcome of unanimity. So rigid in operation is it, that, once 
agreed upon, no alteration can be made without unanimity. 
The consensus of the whole body must be real. Whenever 
it becomes unreal, the constitution is deprived of its force. 
Discord means secession. No unwilling member possessing 





(a) Cf. “The American Commonwealth.” J. Bryce. The author expresses 
his opinion that the science of Government is a “misnomer” in America. 

(b) Both America and Switzerland, according to Mr. Freeman, found that 
without this direct action the objects of Federal Government could not be carried 
out, and they therefore rejected the “bad way” of attaining these by a Con- 
federacy. ‘ History of Federal Government,” p. 12. Cf. Kent’s “ Commentaries,” 
i, 219, 
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the power to assert withdrawal can be concussed to remain 
in union. 

It is inconceivable that Britain, with her great constitu- 
tional history, should assent to any scheme seeking to realise 
the Federal Ideal, so repugnant to her traditions. The jural 
characteristics of Federal Government reveal a political defect 
which has received little, if any, attention. Under a Federal 
Union, in the British acceptation, there can be no party 
government—the life of the British political system. The 
executive and legislative bodies of a Federal Union would, 
of necessity, be appointed for definite terms, until the expiry 
of which they could not be dismissed. So no party govern- 
ment exists in the United States.(a) The Supreme Execu- 
tive Body—the President and his Ministers—is irremovable 
until its tenure of office expires. Congress also is elected for 
stated periods. The people are thus out of touch with the 
Government. No appeal can be made to them for instruc- 
tions on critical questions, except at fixed election times. 
The appeal which may then be made is far from satisfactory. 
The Federal Executive may be, and often has been, indiffer- 
ent to Congress and public opinion. But no vote of want of 
confidence, or of censure, induces the resignation of the 
President and his Ministers. 

How can the professed object of the Imperial Federation 
League—concerting common measures of Imperial policy— 
be rightly achieved by the most rigid of all forms of Govern- 
ment, resting, as a Federal Union does, on written compact, 
and controlled by a Council elected for a stated number of 
years ?(b) Its conduct of affairs might be diametrically. 





(a) True, there are two great parties—Republicans and Democrats. But 
they do not divide on the principle of their legislative policy, whether it shall be 
Conservative or Progressive. They fight over the Government of the country, 
whether the Supreme Government shall absorb or be destroyed by the Govern- 
ments of the States. 

(6) “Imperial Federation from an Australian Point of View.” John Douglas, 
Nineteenth Century, vol. xvi. This writer, in disapproving of it, forecasts 
the absolute, unconditional freedom of Australia, not only as a necessity but as a 
duty to Australians. 
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opposed to the rational will of the general body of members 
of the Union, but until the efflux of time, they would be 
powerless to intervene. No doubt, rational will seems 


discounted in these democratic days. ‘The voice of the 
numerical majority is omnipotent. But even against mere 
number, a Federal Union Ministry is all powerful. Demo- 
cracy is unstable. No sooner, sometimes, is a Government 
elected than its election is regretted, and by capricious 
change in sentiment, democracy carps at the Government 
of its own selection. To such chagrin or discontent, a Federal 
Government is utterly indifferent. The cosmopolitan grand- 
eur of Imperial Federation would unconsciously glide into 
Cesarism. The United States may be upheld as the acme 
of democratic institutions. But it is only a republic in name. 
In fact, it is an absolute monarchy, tempered by Presidential 
elections. The form of the British Government may be 
monarchical. In substance, it is the most free of all 
republics. 

Finally, sentiment is the staple of enthusiasts. The effort 
to convince them is spreading quicksilver with the fingers. 
Yet in the long run, men are influenced by reason and reflec- 
tion more than by sentiment. Imperial Federation, as a 
subject of great interest, should receive practical and not 
sentimental treatment. The result of inquiry into the problem 
of the future relations of Britain and her Colonies, is, it is 
submitted, that these relations would be inevitably weakened, 
instead of strengthened, by the realisation of the dream 
of Imperial Federationists. Their idea that harmonious 
relations between great communities can only be main- 
tained by political ties is a chimera. Political organisations 
of complex and elaborate machinery, such as their proposal 
involves, tend to separate the previously existing links 
of connection. The final issue of a vast scheme of this 
nature, sooner or later, is the disruption of the union it secks 
to form; and the creation of independent nations. Is there 
any foundation for the opinion that Colonial independence 
would be fatal to Britain? The idea is false and unreal, 
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and its propagation can only precipitate the day of Colonial 
emancipation. Jealousy and fear are at the bottom of it; 
the fear that the commerce of Britain will disappear. Such 
jealousy is unnatural and absurd. The Colonial policy of 
Britain is not the selfish policy of abandonment. In “ part- 
ing good friends” (a) her interests and the interests of the 
Colonies are more than ever bound up together. Commerce 
will increase and not diminish, The American War of 
Independence teaches many lessons. ‘ England was never 
so rich, so great, so formidable to foreign princes, so 
absolutely Mistress of the Sea, as since the loss of her 
American Colonies.”(b) 

Until the proper time, however, arrives for the ratifica- 
tion of Colonial Independence, it must not be supposed, 
because we reject Imperial Federation, that the most friendly 
intercourse with the Colonies is not advocated. So far as 
this is implied in “closer union” in all relations with Foreign 
Powers, the fullest regard for the Colonies is not only con- 
ceded but pressed. Their representations are entitled to the 
consideration of the advisers of the Crown. In the defini- 
tion of particular lines of policy, Conferences are not without 
value, not only upon inter-Colonial but also upon Foreign 
affairs. But it should never be overlooked that in foreign 
affairs ‘‘promptitude and secrecy are the conditions of 
diplomatic success.” (c) In their conduct, Parliament has 
little to say—wisely entrusting their administration to the 
Cabinet and the Queen. But much more than Parliament 
does public opinion influence the foreign policy of the British 
Government, and the Colonies not only possess a rising 
press of their own, but whenever their interests are affected, 





(a) “ Wealth of Nations,” p. 255. Adam Smith. Nicholson’s Edition. 

(b) “The Succession in Spain.” Macaulay’s Essays, i. 239. 

(c) “The American Commonwealth,” i. p. 69. Lord Norton, in his 
article on Imperial Federation (Nineteenth Century, 1884, vol. Xvi.), also 
emphasises the necessity of secret diplomacy. The theoretical arguments for 
public diplomacy are strong. But unless universally adopted by the Great 
Powers, it would be folly for Britain to publish or discuss her intended Foreign 
policy before the world. 
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procure warm adherents of their cause in the Fourth Estate 


at home. 

In reference to trade, the Mother Country cannot do 
more than she has done. Not only to the Colonics, but to 
all the world, she has opened her ports. Has she met with 
reciprocity in the Colonies? Not yet. Canada is for Pro- 
tection, and claims the right to negotiate trade treaties. ‘The 
Australian Colonies impose prohibitive tariffs. But, no 
doubt, over their short-sighted action, the beneficent laws 
of free trade will prevail. The Australasian scheme 
of Federation should ensure fiscal uniformity within its 
bounds, but an Imperial Zollverein must be of spontaneous, 
gradual growth. Meantime, the commercial relations of 
Britain and her Colonies are healthy. 

With regard to joint defence, impartial critics must con- 
cede that the Colonies have received every consideration 
from the Home Government. For their external protection. 
Britain has been at enormous expense in the construction of 
naval armaments. She is pledged to maintain her naval 
strength, The Colonies now perceive that they ought to 
contribute substantially to the protection of their own 
coasts. Of this, the Imperial Defence Act, 1888, is practi- 
cal recognition, and also real evidence of what can be done 
by mutual agreement without any Scheme of Federation. 
Canada will no doubt follow the example of Australasia, and 
make a similar arrangement with Britain for better security 
of her maritime interests. The Australasian and Canadian 
squadrons, though confined during peace to their respective 
shores, will be freely offered in any crisis to Britain. ‘To sug- 
gest otherwise is not only unreasonable but ungracious. It 
would be suicidal to their own interests. In permitting 
Britain to risk her maritime supremacy, their own position 
would be imperilled. The Colonies have not so acted in the 
past; in the Crimea, and in Egyptian troubles. — British 
statesmen are becoming more and tore reluctant to engage 
in war; and, in any event, ina case of extreme division of 
opinion as to the expediency of particular wars, Imperial 

VOL. V.-—-NO. J. U 
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Federation would be of no advantage either to Britain or the 
Colonies. Whether a war be just or unjust, to what irre- 
concilable views and interests does a single war give rise ? 
[t would be impolitic to enlist by force the aid of an unwilling 
member. The recalcitrant member, embracing its opportunity 
for secession, would involve the Union in civil war. It is 
sometimes forgotten that the Colonies are more inclined 
than Britain to be aggressive. The ‘Monroe Doctrine” is 
the faith of many Australian politicians. It is a distracting, 
dangerous policy. Imperial Federation would excite its 
erowth. 


But, as matter of fact for Imperial Federation the Colonies 
make no demand.(@) ‘They evince no immediate desire to 
be free of British allegiance. They are not yet in position 
to sustain the status of international independence. But 
when the time comes, the recognition of them as nations 
will really contribute to the unity of the English-speaking 
race.(b) Such an end, Imperial Federation, as a_ political 


institution, could not forward. To expatiate on the unity of 
the race is one thing; another, for the purposes of the 
League, to dream that— 


‘*The war drum throbbed no longer, and the battle flags were furl’d 
In the Parliament of Man—the Federation of the world.” 


G. W. Wirtoy. 





(a) Lord Knutsford holds that any proposal for federation must come from the 
Colonies. Hansard, vol. ccexxxiv. p. 675. 

(b) “Far from being weakened, these latter ties [race and speech} will be 
strengthened by the severance of the political link.” ‘Law of Nations,” ° 
Lorimer, ii. 293. 





Current Topics. 


——_——— 


The Irish Bill.—The discussion of this great measure has inevitably 
raised a large number of questions in constitutional law, and the country 
has reason to be satisfied with the learning and ability exhibited by the 
lawyers in Parliament. It may be true that many of the arguments have 
been drawn from the writings of the Vinerian Professor of Common Law, 
but parliamentary gladiators could not resort to « more original or im- 
partial source of knowledge. The nature and extent of the supremacy of 
Parliament and the method in which that supremacy may be asserted, whether 
by legislation or otherwise ; the precise functions of an Imperial veto, and 
reserved power of disallowance, and the machinery for advising upon its 
exercise, in the widely differing cases of Colonial and federal constitutions ; 
the relations between the Imperial and national executives and judiciaries 
have all been considered in a general sense. It has been decided to have 
no direct control either by Parliament or by the Imperial Cabinet of 
Irish legislation, and also, generally speaking, to have no Imperial 
executive in Ireland. Greater popular interest, however, has been 
taken in the prohibitions of Clause 4. It may be important to notice 
that most of these prohibitions and of the amendments proposed upon 
them were derived from the American constitution. The amendments, 
for example, for prohibiting ex post facto laws, and laws impairing the 
obligation of contracts, were taken from section 10 of the original Con- 
stitution of the United States: the prohibition as to the establishment of 
religion and safeguarding its free exercise occurs in the First Amendment 
(Dec, 1791); the provision as to “due process of law ” in questions of life, 
liberty, and property, and as to just compensation in cases of taking private 
property, occurs in the Fifth Amendment; and the former prohibition is 
repeated as to the States in the Fourteenth Amendment (July, 1868). All 
these particular amendments were passed by a two-thirds majority in the 
Houses of Congress, and by a three-fourths majority of the States* Legis- 
latures, One of the most interesting debates was that raised on the Droit 
Administratif, which has been defined by Professor Dicey, following 
Aucoec, Vivien, Bocuf, and other French authorities, as “ the body of rules 
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which regulate the relations of the administration, or of the administrative 
authority, towards private citizens.” This system, originally founded on 
section 75 of the Republican Constitution of 1799, has created in France 
Administrative Courts and a 7ribunal des Conflits, and has placed the 
agents of Government in a position of exceptional and unwholesome security. 
The old petition of right, in certain cases in this country, on which, as 
Blackstone says, ‘‘the King’s Chancellor will administer right as a matter 
of grace, though not on compulsion,” has long since become a matter of 
form, the fiat of the Home Office being readily granted.(a) In Scotland, 
although Lord Medwyn’s classical opinion in the case of Dunglas, 15 Sh. 
314, does not deal with the case of actions against the Crown, the constitu- 
tional difficulty does not appear to have existed, and at anyrate was removed 
by the Act 20 & 21 Vict. c. 44. 


Wanted, A New Marriage Law.— Under this title a lady writer, 
Mrs. (or Miss) Kate Weale, in the June number of the JModern Review 
advocates divorce by mutual consent. She says, “No wonder that the 
misfortunes of married life, and the impossibility of retrieving a mistake 
which is ruinous to more lives than one, are leading sensible men and 
women to desire the reform of an unjust and barbaric institution which 
defeats its own raison @étre.” In addition to facilitating divorce, she 
appears to be in favour of a sort of legalised concubinage, for she remarks, 
“ persons intending to live together as man and wife, should be required to 
register their names conjointly in the presence of witnesses, as it would 
otherwise be difficult to identify fathers unwilling to fulfil their obligations.” 
It is obvious that persons who lawfully marry each other, according to the 
“barbaric institution ” she so warmly denounces, may, at least, claim that 
they have complied with the requirements which this lady here deside- 
rates. 

Experience proves the difliculty with which aliment is recovered in 
many cases, either from the fathers of illegitimate children, or from hus- 
bands whose wives have obtained a judicial separation. We are very far 
from agreeing with this writer in thinking that it would conduce to the 
welfare of either women or children to increase the number of men who, 
while not living with the mother of their children, were legally bound to 
support her and them. The registration of a man’s name before witnesses 
would have small power to prevent his going to America, without taking 
the precaution of registering his new address. 

Pessimistic as she is on the one hand, she seems, on the other, to be un- 
reasonably optimistic in fancying that freedom of divorce would engender “a 


tendency to condone trivial offences, and to try and get on better together 





(a) See also actions against the Board of Trade, Thomson v. Farrer, 9 Q.B.Div. 372. 
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rather than part.” It is far truer to say that it is precisely the indissoluble 
character of marriage, as it exists, which makes the spouses anxious to pre- 
vent the widening “of the little rift within the lute.” Moreover, no legal 
precautions could ensure that the consent to divorce was really mutual, A 
husband who wished to be free might, without resorting to legal cruelty, 
easily render the life of his wife so intolerable as to make her give an un- 
willing consent to a divorce. It is surprising that a woman should not see 
this, and still more wonderful that she should be blind to the unfortunate 
position in which most of the wives so divorced would find themselves. 
This lady declares that, under the present r¢yime, by which marriage is the 
only profitable profession open to a woman, no man can feel secure that he 
is married for his own sake, Whether this be so or not, it may well be 
doubted if the remedy is to be sought in introducing a system under which 
no man would feel secure that he was married at all. 


Married Women’s Property.—A Bill, backed by Mr. Cozens-Hardy 
and Mr. Byrne, has been introduced to amend the Married Women’s Pro- 
perty Act, 1882, in reference to a wife’s liability on her contracts. The 
existing law, as fixed by judicial construction of the Act, is inequitable in 
the highest degree. It was settled, by Palliser v. Gurney (19 Q.B.D. 519), 
that a contract made by a married woman was not binding, unless she had 
separate property at the time of the contract, and that the onws was on the 
person suing her to prove that she had such separate property. And _per- 
sonal property of nominal value is not sufficient to give validity to her 
contracts. Every married woman possesses, at least, a wedding-ring and 
the clothes she wears. But more than this is necessary. She must have 
free alienable separate estate of such a nature that she may reasonably be 
presumed to have contracted with regard to it, Leak v. Driffield (24 Q.B.D. 
98); Harrison v. Harrison (13 P.D. 180). Her after-acquired property is 
not liable. If she buys a gown from a dressmaker, at a time when she has 


no separate estate, the dressmaker cannot recover the price, though at the 


time of his action the lady has succeeded to £100,000, re Shakespear, 
Deakin v. Lakin (30 Ch.D. 169). 

The Bill provides that a married woman who contracts otherwise than 
as agent, shall bind property acquired after the date of her contract, though 
at its date she had no separate property. This is a highly equitable prin- 
ciple, though difficult, if not impossible, to reconcile with the venerable 
theory of the law that the liability of a married woman is proprietary and 
not personal. It does not remedy the hardship of a case like Freritt v. 
Paxton (7 Times Law Reports, 465), There, a grocer sued a married 
woman, living apart from her husband, for the balance of a bill for 
groceries. The lady had separate estate to the amount of over £300 
a-year. But as she was usually in debt, and paid away the monthly 
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instalments of her income as soon as she got them, it was held by A. L, 
Smith, J., differing from Grantham, J., that she had no property to sup- 
port the contract, as she was restrained from anticipation, Grantham, J., 
put strongly the injustice of the law thus: ‘If a lady—say with an allow- 
ance of £100 a-nonth—orders goods of a tradesman to the extent of £500, 
the day after she has received her monthly allowance of £100, and before 


she has spent it, she is held liable, because it is assumed she contracted on 
the strength of her separate estate ; and it has been held that we cannot go 
into the quantum if the existence of separate estate, unfettered, is shown. 
But if she ordered the goods the day before her allowance became due, she 
could not be made to pay, even if the goods were delivered after the money 


was received by her.” 


The Parish Councils Bill.—Mr. Mundella’s Bill seems to be an honest 
and well-meant attempt to rekindle public life in small rural centres. The 
arguments in favour of such a measure do not depend on the doubtful 
assumption that any such form of life previously existed in the parish. 
The smaller Councils will, no doubt, be overweighted with work, if, as 
seems unlikely, they attempt to discharge all the duties proposed by this 
Bill. Besides the more ancient functions to be transferred from vestries, 
church-wardens, and overseers, it is expected that the Parish Councils will 
take up such matters as recreation grounds, rights-of-way, allotments, 
libraries, charities, lighting, baths, burials, and water. It is certainly not 
obvious how all these good things are to be provided out of the rates 
authorised by the Bill. The District or County Council may approve of the 
parish going beyond the normal expenditure, but this is not likely to 
happen. In Scotland one associates poor-law business chiefly with the idea 
of a reformed parochial authority, but Mr. Mundella does not think of 
transferring any authority from the Guardians to the Parish Council. The 
principle of election to this Council for one year only seems thoroughly bad, 
and condemned by the recorded public evidence on the subject. 


Fatal Accidents Enquiry.—A Committee of the Faculty of Advocates. 
have made an extremely sensible report upon the Government Bill on this 
subject. The only objections that can be validly urged against the present 
Scottish system are—(1) that in certain cases no enquiry takes place of 
such a character as to satisfy the suspicions of the public; (2) that in 
certain other cases a criminal trial takes place for the purpose, not of con- 
viction, but of enquiry, and somebody is pilloried with an indictment, 
although the public prosecutor knows all the time that he will leave the 
Court “ without a stain on his character.” The first fact is inexpedient, 
the second is unjust. But it does not follow that we are to accept the fad 
of the late Lord Minto and introduce the vulgarities, the exposure, and 
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the endless repetitions of the Coroner’s inquest. There is no need to lay 
down cast-iron rules on such a subject. The necessary reform is more 
administrative than legislative, although the administration may require 
legislative authority to incur certain expenses, It would be a calamity to 
have a public enquiry into every sudden death, whether occurring in a 
trade occupation or not ; on the other hand, such an enquiry may be useful 
and even necessary, in cases where accident did not result in death. The 
Lord Advocate’s Department in Scotland has very respectable traditions, 
and it seems strange that a Government Bill should indicate distrust of 
that department, What the country requires is to give that tried depart- 
ment an unfettered discretion to act and incur expense in the public 
interest. 


Employers’ Liability.—It is to be hoped that the present Bill will be 
the last attempt to reconcile principles which are irreconcilable. No 
lawyer believes that the existing liability of employers to workmen can be 
justified on any principles of contract, express or implied. The proposed 
prohibition of contracting out beforehand, would, at all events, make this 
fact clearer than at present. The system on which employers contribute 
to insurance funds, and juries award damages to injured workmen, is one 
totally independent of any definition of common employment, whether cor- 
rected in Johnson v. Lindsay or not. It makes no ditierence whether the 
form of a voluntary subscription or a verdict in Court is observed. As 
matter of fact, the employers have to insure these risks; the reform of 
the Employers Liability Act is merely the expensive cobbling of a worn- 
out shoe. What is required is the most just and economical form otf 
insurance, deriving contributions from all sources that receive benefit. 


Australian Liquidations.—In the case of the Federal Dunk and some 
other cases, arising out of the recent Australian crisis, Mr. Justice Vaug- 
han Williams made the usual order, originally drawn up in the Commercial 
Bank, 33 Ch. D. p. 174. The sole object of that order is to preserve the 
British assets in the meantime. If a colonial liquidation proceeds, then 
the British liquidation will become purely ancillary, subject to any objec- 
tions that may be stated to the colonial proceedings on the ground of 
natural justice. If no colonial liquidation proceeds, it may be necessary 
for the British Court to examine the equity of reconstruction arrangements 


proposed in the colony. As matter of fact, much alarm was created at 


home by the proposals first made in several cases from Australia (and 
which were said to be justified and enforceable by the Liquidation Statute 
in Victoria of 1892) to the effect that, although no liquidation was proceed- 
ing, depositors might be compelled to accept shares in lieu of their deposits 
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by a resolution of a meeting of shareholders and depositors. This sounds 
completely repugnant to legal principle, and the contention seems in most 
cases to have been withdrawn, The statute in question seems to go far 
beyond the British Arrangements Act of 1870, and to confer indefinite 
power on the Court in Victoria to force reconstruction schemes without 
liquidation. But, so far, the Victorian Court, whatever its statutory power, 
and whether that statutory power is entitled to international recognition, 
has shown a disposition to act with fairness to British depositors. 


Law of Murder.—The list of cases is now a long ove in which judges 
and juries have considered that aberration of mind, not amounting in law 
to insanity, might legitimately be regarded as qualifying the character of 
the crime committed and of the punishment inflicted. The cases of J/‘Lean, 
Wilson, Granger, Ferguson, and Gove all occurred in Scotland within a 
period of six years. The delirium tremens case (Granger, 4 Coup. 86) 
following upon the general doctrine of Dingwall’s case, 5 Irv. 466, is the 
only important member of the series; but in the recent case of Robert 
Smith, at Aberdeen, the doctrine has received a large and dangerous exten- 
sion. It was not contended that Smith was insane, but that his mind had 
been rendered “unstable” by a course of boycotting and persecution con- 
tinued by his fellow-servants on the farm for a year, and that he was 
physiologically unable to resist provocation. And the presiding judge told 
the jury that, “if they thought the man was perfectly self-possessed, and 
that this was a premeditated killing, then they must find the prisoner guilty 
of murder.” That it was premeditated is beyond question, because, after 
repeated threats, Smith took a couple of loaded guns with him for the 
purpose, and, after the homicide, he more than once expressed regret (which, 
indeed, he has repeated since his sentence) that he had not killed another 
man. He also exhibited great coolness and self-possession. But is a man 
who loses complete self-possession to be exempt from the law of murder? 
This opens up a delightful prospect for J/essiewrs les Assassins. There was 
in Smith’s case not the faintest trace of any recognised morbid condition, 
such as delirium tremens, and accordingly the ingenious attempt was 


made to represent this surly and revengeful hind as a person of hyper- 


sensitive organisation, and the absence of real provocation to the use of 
lethal weapons was dwelt on as evidence of delusional insanity. Capital 
punishment may be a mistake, and insanity may require new definitions, 
but the law being as it stands, it was administered in this case with gross 
inequity. Less guilty men than Smith are hanged every year. 
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An Outline of Legal Philosophy. By W. A. Wart, M.A., LL.B., Mem- 
ber of the Faculty of Procurators in Glasgow. Edinburgh, T. & T. 
Ciark, 38 George Street, 1893. 

“Tunis is an attempt,” the author tells us, “to state shortly and simply 

some of the main principles which underlie the facts of law,”—7.¢., actual 


systems of law which have existed or do now exist. On the surface, the 


technical rules and doctrines of different legal systems appear strangely 
complex and various, liable to perpetual change, even confused and contra- 
dictory. These various and changing rules and maxims are, however, merely 
the temporary expression and embodiment of a limited number of per- 
manent ideas and principles, upon which all legal systems and reasonings 
are founded. This book is devoted to an examination of the more 
important of these elementary legal conceptions. The author justly claims 
that such studies deserve the attention of all good citizens. It is, however, 
to lawyers, and especially to students of law, that a book of this sort will 
prove most valuable. In scope and purpose, indeed, the work is closely akin 
to the treatises on Lucylopddiec, familiar in the law schools of Germany. 
And, though this branch of legal study has hitherto been comparatively 
neglected in this country, there is no doubt that a real advantage accrues 
to the student, who comes to the study of technical legal rules and maxims 
with some knowledge of the principles which underlie all legal systems. 
Mr. Watt has properly made a free use of the materials which lay to his 
hand in the standard works on jurisprudence, and Jays claim to no origin- 
ality in the views he maintains, His stand-point—as is to be expected in 
an alumnus of Glasgow in these days—is “ approximately Hegelian.” He 
preserves, however, on the whole, a refreshing independence of view, and 
happily combines his Hegelianism with a large share of practical good 
sense, The first part of the book treats of the nature and external 
development of law. In explaining the meaning and substance of 
legal rights and relations, the author closely follows what is known 
as the Organic theory, rejecting alike the doctrine of the English 
school of Analytic jurists, and the philosophical or “declaratory” 
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theory, which in Scotland is identified with the name of Professor 
Lorimer. According to the Organic view, law derives its real authority 
and significance from the fact that it represents, and is the expression 
of, certain rights recognised by society. In Mr. Watt’s book, this doctrine 
is fundamental ; it colours the whole and affects every part. Now, it is in- 
disputable that much may be urged in favour of this view—a view, which, 
though comparatively modern, has already yielded many valuable results, 
There is no doubt that law presupposes society ; that it presents us with 
one aspect of social life; that the law of a nation, like its language, is in 
close organic connection with the life and character of the nation, growing 
with the growth and strengthening with the strength of the people. 
To our thinking, however, Mr. Watt carries this doctrine much too 
far—so far, indeed, as to obscure other, and no less important, aspects 
of the subject; and especially he has failed to point out with suffi- 
cient clearness the important limitations and necessary qualifications 
of the doctrine. Thus, in discarding the philosophical conception of 
law, he does not observe that this doctrine properly comes in only 
when the organic theory leaves off. It comes in as an explanation 
of facts, which the organic theory simply accepts as inexplicable. 
The one school are content with knowing that uniformities exist in 
social phenomena, and that a certain order is recognised by society ; or, 
at most, they are content with tracing the gradual development of this 
social order from original simplicity to greater complexity. They make 
no attempt to explain its existence. The philosophical school, on the other 
hand, take up the problem where the others lay it down; they recognise 
that behind these uniformities lie the inevitable questions of metaphysics ; 
and they attempt to find a rational explanation of the social order in 
the facts of human consciousness. Thus the philosophical theory of 
law does not contradict the organic view. It is not even contrary ; 
it is rather complementary. So again, when the author summarily 
rejects the views of Austin and the English analytic jurists, he 
forgets that, when they say that law is “the command of a sove- 
reign,” they are not thinking of law in the sense of rights recognised by 
society, and still less of law in the sense of rational principles of action, 
deduced from the facts of human consciousness. ‘They are dealing with. 
lawyers’ law, with law in the strictest and most definite meaning of the 
word. To the lawyer, law is everything which the tribunals of a country 
will enforce ; and nothing, not so enforced, is law. The letter of the statutes 
and of the decided cases is his ultimate authority—the one final and all- 
sufficient test of law. Jta seriptum est ;—further than this he does not go. 
And this position is not necessarily inconsistent, either with the author's 
organic view or with the wider declaratory doctrine. 

After all, the question, “ What is Law?”—like the more celebrated 
question, “ What is Truth ?”—is probably incapable of receiving any defi- 


nite and wholly satisfactory answer, Certainly we do not blame the 
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author for consistently maintaining the view, which appears to him most 
adequate. Nevertheless, in an “Outline of Legal Philosophy,” such an 
exclusive devotion to one aspect of the subject seems unfortunate. For 
exaiple, in the chapter dealing with the external development of law, the 
subject is treated exclusively from the evolutionary standpoint. No 
mention is made of the great philosophical teachers, who lave influ- 
enced jurisprudence, from Socrates and Plato down to Grotius and 
Kant. Even the Aristotelian analysis of justice and juridical rela- 
tions is unnoticed. Again, if one conception, more than any other, 
has played a great part in the development alike of private law 
and of public international law, it has been the conception of the 
jus naturale, wrought out by the Stoics and applied by the Roman 
jurists, and later by Grotius. Mr. Watt, indeed, mentions this 
theory ; but he describes it as “a supposed state of nature, accord- 
ing to which, since it was distinguished by its simplicity, it was 
desirable to live.” This is really inexcusable. It might correctly 
describe the theory of Rousseau, but it indicates a complete misapprehen- 
sion alike of the Stoic philosophy and of the Roman jus naturale. It is, 
however, only fair to the author to say that in a later chapter dealing with 
“natural right,” he to a great extent atones for his previous error by 
giving a very fair and accurate account of the doctrine of natural Jaw in 
the wider sense. The second part of the book deals with the contents 
of modern law. Following in the footsteps of Professor Holland, Mr. 
Watt presents us with a bird’s-eye view of the whole field of law, exhibit- 


ing the different departments of the subject in their mutual relations. ‘The 


last part of the book treats of the several fundamental legal notions, 
person, property, contract, penalty, and so on, In addition, there are 
three interesting appendices treating respectively of the Conditions of 
Right, International Law, and the Use of Illustration in the Anglo- 
Indian Code. The appearance of this book is not without significance. 
It indicates a notable change in the attitude of practising lawyers towards 
this branch of legal studies. The progress of this change has been very 
marked, more especially in England, in recent years. The old-fashioned 
distaste for comprehensive views has been gradually disappearing. The 
demand for a systematic education in law, in addition to the more strictly 
professional training, has already led to a reconstitution of the legal 
curriculum in English universities. And, even in the opinions of the 
English judges in recent cases, Professor Holland notes “a growing 
tendency towards scientific generalisation.” It is pleasant to say in con 
clusion, that this book deserves a cordial welcome on its own merits, It 


is clearly expressed and admirably proportioned. 
J. ME. fF. 
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Exterritoriality — The Law relating to Consular Jurisdiction and to 
Residence in Oriental Countries. By Francis TayLor Piccort, 
M.A., LL.M., of the Middle Temple, Barrister-at-Law ; late Legal 


"? 


Adviser to the Japanese Cabinet. London : Wittiam Clowes & Soxs, 
Lrp., 1892. 


It is somewhat difficult to say to what category in legal literature this 


treatise should be referred. In his introductory chapter the author, quoting 
Sir James Stephen in his “ History of the Criminal Law,” describes his 
subject as “of great curiosity, but very little known.” He says, how- 
ever, that the historical treatment of it may be conveniently omitted as 
being already well worn, and he likewise disclaims what he calls the 
encyclopedic, as being already covered by Mr. Tarring’s admirable hand- 
book on ‘ British Consular Jurisdiction in the East.” There is left for 
discussion, therefore, he goes on to explain, “‘only the purely legal aspect 
of the question ; the study of Order in Council Law, and the bearing of the 
general law upon the many independent points which inevitably arise 
under so artificial a system of government.” The system need not be 
stigmatised as artificial. In itself it is simple enough. It depends, in 
the first place, upon what Mr. Piggott terms the Treaty Grant, that 
is, the extent to which the rulers of foreign countries have conceded to 
the British Crown the right to exercise jurisdiction, by means of consular 
otticers, over Britons resident in these countries. And, in the second place, 
it depends upon the extent to which Parliament has authorised Her Majesty 
to grant such jurisdiction to her consuls. By exterritoriality, therefore, is 
understood the relation established, with the consent of the different 
Oriental states, between the Queen and her subjects who resort to or reside 
in these states. The means by which that relation is maintained are the 
various treaties and conventions into which Her Majesty has entered, and 
the Orders in Council which the various Foreign Jurisdiction Acts have 
authorised her to make. These Acts, comprising a number of statutes from 
1843 to 1870, have been repealed and practically re-enacted in a consoli- 
dated form by the Foreign Jurisdiction Act of 1890, by the 5th section of 
which Her Majesty is empowered to extend to those countries in which she 
has foreign jurisdiction certain enactments in the schedule annexed, called 
the Applied Acts. Mr. Piggott gives a clear survey of the statutes in the 
text of his book, and adds a voluminous appendix containing the articles 
of the treaties now in force by which exterritorial privileges have been 
granted to British subjects. He also devotes a couple of chapters to the 
consideration of the general scheme of the Orders in Council and the 
principles on which they are based, and refers the reader to Tarring’s book 
for further information concerning them. he rest of the work consists of 
various sections or chapters, in which he treats analytically of such general 
questions as the Fundamental Principles governing Jurisdiction and Allegi- 
ance, the Theory of Exterritoriality, the relation of Parliament and of the 
Courts to the Queen’s Foreign Jurisdiction, the Direct Consequences of the 
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Treaty Grant, the Special Authorities of the Courts, and the effects of Foreign 
Jurisdiction in various departments, such as Domicil, Marriage and Divorce, 
Companies, Copyright, Contracts, Torts, ke. On all these much labour and 
ingenuity have been expended, and they form, particularly those dealing 
with domicil and marriage, by far the most interesting chapters in the 
work, Mr. Piggott writes, of course, with a wide and intimate knowledge 
of his subject, and exhibits throughout the utmost anxiety to attain 
scrupulous accuracy in enunciating principles. But we doubt the practical] 
utility of much that is here written. There is a good deal of repetition, 
and much of the analysis resolves itself after all into mere verbal criticism 
—as for example that (pp. 140, 141) of Mr. Justice Chitty’s dicta in 7% 
Tootals Trusts (L.R. 23 Ch. Div. 532); that (p. 27) of the first section of 
the Foreign Jurisdiction Act, 1890; and his elaborate examination (pp. 
146, &c.) of the decision of the Privy Council in Abd-u/-JMessih v. Farra 
(13 App. Ca. 431), with regard to the effect upon domicil of residence in 
an exterritorial community. In that case their Lordships, according to 
Lord Watson who delivered the judgment of the council, “were satisfied that 
there is neither principle nor authority for holding that there is such a 
thing as domicil arising from society, and not from connection with a 
locality.” Mr. Piggott thinks the judgment contains certain miscon- 
ceptions, and at least leaves room for further examination into the subject. 
He thinks the decision attaches too great importance to “locality,” as dis- 
tinguished from “‘community ;” and he endeavours to show that the previous 
definitions of domicil have not been formed in the light of this distinction. 
The question of domicil, he thinks, is based upon considerations of personal] 
status, and from whatever point of view it is looked at, resolves itself into 
one of residence among a community, and not into a question of residence 
ina locality, But in the end he candidly admits that the contingeney of 
abrupt termination which attaches to residence in a treaty port may 
“interfere with the existence of those circumstances which are essential to 
the idea of domicil,” and he ultimately acquiesces in the result of the 
decision in question, which was that such residence destroyed a domicil of 
choice and revived a domicil of origin, although, ex hypothesi, there was no 
animus revertendi to that domicil. It may seem ungracious to complain of 
an author’s logical examination of a proposition which he distrusts, 
especially when the result is to remove his scruples ; but we cannot help 


thinking that this habit of Mr. Piggott’s (which we have observed in other 


well-known works of his), of indulging in analytical refinements, has a 
tendency to weary the reader, and detracts from the practical utility of his 
work. In the present case the result of his method is to our mind that 
the student of exterritoriality will appreciate Mr. Piggott’s labours best if 
he already knows something of the subject. If he knows nothing of it he 
may read with advantage the admirable summary of the history of ‘“ Con- 
sular Jurisdiction” which is to be found in the report of the case of 


Papayanni v. The Russian Steam Navigation Co., in 2 Moore’s Priv. 
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Council Rep., N.S., 161. Let him follow that up by a perusal of Mr. 
Tarring’s admirable handbook already mentioned. And then, but not, 
we think, till then, he may study the work now under notice with the 


greatest interest and profit. 


Forensic Medicine and Toxicology. By J. Dixon Many, M.D., 
F.R.C.P., Professor of Medical Jurisprudence and Toxicology in 
Owen’s College, Manchester ; Examiner in Forensic Medicine in the 
University of London, and in the Victoria University ; Physician to 
the Salford Royal Hospital, London: Cuas. Grirrin & Co., 1893. 


21s. 


Professor Mann has, in my opinion, done a service in writing this con- 
venient and useful handbook, which ought to be welcomed not only by the 
students of medicine and medical practitioners, for whom it has been pri- 
marily designed, but also by the members of the legal profession. The 
writers on medical jurisprudence have, I believe, all been medical men ; 
and none of the existing text-books have been written from a legal point 
of view, with the object of enabling the medical man to assist the Court in 
carrying out its duty. When a text-book of medical jurisprudence is 
written entirely from the medical point of view, there is a tendency to 
introduce medical and physiological details, which could only under the 
most extraordinary circumstances form the subject of enquiry in Court; 
but I think that Professor Mann has exercised a considerable measure of 
self-restraint in this respect, and that his treatment of the subject is 
marked by practical common-sense. Within a reasonable compass, and in 
a clear and easy style, he has brought together a great deal of useful infor- 
mation, and one of the distinguishing features of this volume is the atten- 
tion which has been paid to the most recent cases, both in this country and 
on the Continent. Some of the time-honoured absolute propositions of 
medical jurisprudence are shown by the author to be, in view of the recent 
cases, no longer tenable. On the other hand, there are new problems and 
new tests discussed by the author ; and these give the work an up-to-date 
character. It is, however, strange to find omitted by the author, such a 
subject as the identification of criminals by measurement-methods. Why 
is it that these measurements, usually followed in France, are omitted 
from the elaborate criminal register set up in Scotland under the 
Prevention of Crime Act, 1871? Then, again, I find that whereas 
Dr. Mann begins with a distinct purpose of making his volume available for 
use in Scotland as well as in England, he seems, as he goes on, to give this 
up, and to refer only to English law and practice. This seems to be a dis- 
advantage, but it can be remedied in the next edition, which will probably 


5 


he called for. The part of the book dealing with insanity treats the sub- 
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ject, naturally, from the medical point of view ; but this is done with great 
care, and in a spirit which will go far to secure for his opinions the favour- 
able consideration of the legal profession. Some points upon which the 
author might have been expected to enlarge, such as hypnosis, he dismisses 
with rather scanty treatment; but on the whole, his discussion is full, 
though terse, and is of considerable value. In reference to insanity, as a 
bar to conviction, he says :— 

“In every respect it would be advantageous if the plea of insanity were 
disposed of before the trial. The present state of the law is a stumbling 
block to this proposal: as interpreted by the judges it will not allow what 
the Secretary of State is subsequently obliged to concede to public opinion. 
This leads to those unseemly discussions in the daily papers which so fre- 
quently follow a death-sentence. In one class of cases the outery is the 
result of a genuine conviction that a judicial blunder has been made ; in 
such cases the end doubtless justifies the means; the result is, that if there 
is reasonable ground for doubting the convict’s sanity he is sent to Broad- 
moor instead of being hung. Encouraged by such cases, philanthropists 
and pseudo-philanthropists rush into print, in season and out of season, 
whenever a capital conviction takes place. No matter how utterly 
incongruous the pretence of insanity may be, the plea is promptly urged, in 
not too moderate language, and it is echoed by those who on abstract 
grounds are opposed to capital punishment. Petitions are signed amid 
much display of sentiment, and frequently unfair pressure is brought to 
bear upon those in power. That sentiment, or prejudice, rather than 
equity, is the stimulant which determines such a display of ill-directed 
energy, is shown by the fact that if murder is associated with rape, the 
murderer is invariably left to his fate; he is too unclean to become senti- 
mental over, or even to be mad.” 

The section on Toxicology is clear and useful. It does not profess to 
give minute technical directions for analysis and the like, but it gives a 
very interesting summary of the subject, brought well up to date. 


ALFRED DANIELL. 


Bulletin Mensuel de la Societé de Legislation Comparée. January 
to May 1893. Paris. 


It is always with pleasure and admiration that we refer to the vigorous 
and well-organised work of this powerful Society. Its publications repre- 
sent the best sustained and most practical form of the comparative method 
in legal science. The more important papers during the present year are 


the report by M. Fromageot on the International Congress on Maritime 


Law, which met at Genoa in September and October, 1892; a monograph 


by the same author on the powers given to Royal Commissions and Parlia- 


mentary committees in Great Britain; a paper in which M. Riviére con- 
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trasts the penal system under the recent Italian Code with the simpler 
arrangements in Holland; M. Leloir’s account of the system of Propor- 
tional Representation, established in Neuchatel by the law of 28th October, 
1891 (M. Leloir mentions Thomas Hare’s book, but not the more relevant 
authority of Professor Lorimer’s well-known essay); a lucid statement by 
Professor Bridel, of Genoa, of the groups of matrimonial laws in which 
the wife is accorded equal and unequal treatment, especially in matters of 
divorce ; and an elaborate study by M. Maillard of the proposed Copy- 


right Act in Austria. 


Addison on Torts; a Treatise on Wrongs and their Remedies. By C. G. 
Appison. 7th Edition. By Horace Smirn and A. P. Percevar 
KEEP. 

English law is very rich in treatises on the law of torts, and the best 
testimony to the popularity of Mr. Addison’s work upon the subject is that, 
while it was first published so recently as the year 1860, it has already 
reached its seventh edition. The plan and method adopted in this edition 
are the same as in the last. Indeed, the edition differs little from its 
predecessor, and what difference there is, is all in the way of improvement. 
Thus the editors have carefully revised the text, restrained the redundancy 
of the language, excluded repetitions of statements, cautiously weeded out 
obsolete cases, and excised such matter as appeared to encumber the work 
without adding to its utility. This part of their work the editors have 
done extremely well, Notwithstanding the introduction of upwards of 400 
new cases, and several new statutes, the present edition only exceeds the 
last by some six pages. Unlike Sir Frederick Pollock’s treatise on the 
same subject, this is eminently a practical treatise—a vade-mecum for 
practising lawyers. While Sir Frederick Pollock treats of the subject from 
a scientific—one might almost say a philosophical standpoint, Mr, Addison 
makes his work merely an encyclopedia of the law on the subject. Like 
the work of the same author on Contracts, it is a valuable digest of 
English case-law on the subject, but for the principles which underlie 
the cases the student must go elsewhere. One of the most interesting 
chapters in the volume is that upon Defamation (Chap. VIT.), and on this 
subject the editors have added to this edition a number of new cases. But 
they might have done a little more to bring the subject up to date. For 
example, The Slander of Women Act (54 & 55 Vict. c. 51), by which 
words spoken or published which irapute unchastity or adultery to any 
woman or girl, shall not require special damage to render them actionable, 
is dismissed with a single word, although this Act introduces a new prin- 
ciple into the law of defamation in England. Prior to the passing of this 
Act, in order to entitle a plaintiff who had been defamed to recover, it was 
necessary for her to show that she had suffered special damage, thus it 
was held in the case of Davis v. Gardiner (4 Co. 6 pl. 11), that to say of 
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a spinster that she had had a child was not actionable without proof of 
special damage. What has been said about defamation applies also to other 
parts of the work. Thus, in dealing with the subject of the Employers 
Liability Act, the important case of Smith v. Baker, 1891 (L.R., 1 App. 
Cases, 1891, 325), which to a certain extent modified the hitherto strict 
interpretation of the maxim volenti non fit injuria, is discussed in a single 
sentence. 

It is a pity that in a work of this kind, dealing with the whole law of 
torts, or as it is known in Scots Law—Reparation—the author does not refer 
to any of the Scottish decisions. This is the more unfortunate, as in many 
points—notably in questions relating to employers and employed—-English 
and Scots Law have the same criteria of judgment. Sir Frederick Pollock 
in his work on the subject gives some few references to Scottish cases, but 
even he does not seem to recognise the importance that Scottish cases 
possess for the purposes of illustration. Mr. Glegg, whose recently pub- 
lished work on Reparation is now the standard book on the subject in 
Scotland, does not fail to recognise the great assistance to interpretation 
and illustration which may be gained from English decisions dealing with 
analogous cases, and we trust that when the next edition of Addison on 
Torts appears, we shall not require again to comment upon what is at 
present a defect in the work. 

O. D. 


Three Books on Joint-Stock Companies :—(1) The Secretary's Manual. 
By James Firzpatrick, Secretary of Public Companies and Account- 
ant, and V. de S. Fowke, of Lincoln’s Inn, Barrister-at-Law. 2nd 
Edition ; (2) A Handy Book on the Formation, Management, and 
Winding-Up of Joint-Stock Companies. By Wiitiam Jornay, 
Registration and Parliamentary Agent, and F. Gore-Brownr, M.A., 
of the Inner Temple, Barrister-at-Law. 16th Edition ; and (3) The 
Companies Acts, 1862 to 1890, and other Statutes affecting Joint- 
Stock Companies, with Cross-references and a full Analytical Index. 
3y V. de S. Fowke. London: Jorpan & Sons, Companies’ Registra- 
tion Agents, Printers, and Publishers. 


These three books will be found useful by all those concerned with the 
working of joint-stock companies. The first is designed solely for the use 
of secretaries of companies, and all matters which fall outside a secretary’s 
duties have been rigorously excluded. By this means the authors have 
contrived to compress into 250 pages a surprisingly full and detailed state- 
ment of all the duties of a secretary, from the issue of the prospectus to the 
winding-up and reconstruction of the company. The book contains forms 
for all the letters, circulars, minutes, and resolutions which the secretary 


may be called upon to write, numerous examples of the book-keeping 
VOL. V.—NO. 3. X 
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peculiar to joint-stock companies, and many practical hints, suggested by the 


experience of the authors, The statements of the law are clear and un- 
encumbered with quotation of authority; the authors’ object being, as 
stated in the preface, “to enable a secretary to appreciate when he may 
act on his own responsibility, and when he ought to invoke the assistance 
of the solicitor.” This most laudable object seems to be fairly attained. 
The “Handy Book” is written for two classes of readers. Shareholders, 
directors and others connected with joint-stock companies, will find their 
rights and duties set forth in the text in language which may be understood 
by any layman of average intelligence, while the copious citation of the 
most recent cases renders the book of service to lawyers as a digest. 
There are a few inaccuracies—for instance (page 39), the well-known case 
of Muir v. The City of Glasgow Bank is not an authority for the statement 
that “a member can procure his name to be removed from the register, on 
the ground that he was induced to subscribe for his shares by fraud, or 
misrepresentations in the prospectus . . . if the application is made within 
a reasonable time and before proceedings have been taken to wind up the 
company ;” nor (page 80) is the Tawrine Co,, 25 Ch.D. 118, an authority 
for the proposition that, “if the articles of association are silent, the direc- 
tors cannot refuse to register a transfer, even if made to a pauper, with a 
view of the transferor escaping further liability on his shares.” On the 
whole, however, the book is carefully written, though on this side of the 
Tweed we may regret that no Scots cases are quoted, except such as have 
been decided in the House of Lords. The popularity of the book is shown 
by the number of editions into which it has run. The third book is a very 
useful collection of all the statutes which relate directly to joint-stock com- 
panies, including the Stannaries Acts, which are not usually included in 
such collections—on account, presumably, of their limited application. 
Only the most important cases are quoted, as the book is intended to be a 
companion volume to the other two, but the careful analytical index will 
render the book useful even to those who possess a complete copy of the 


statutes. 
J. H. Tarr. 


We have received for review Signor D. di Bernarpo’s “La Pubblica 
Amministrazione e la Sociologia” (Torino: Fratettt Bocca ; 1888-93), 
two goodly volumes on a subject at once practical and philosophical, which 
we hope to notice more fully in our next number. 
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Error—Misrepresentation—Fraud.—MVenzies v. Menzies and Another, 
30 S8.L.R. 530.—After a protracted litigation the pursuer in this action has 
succeeded in reducing a family settlement, whereby in virtue of certain 
inadequate considerations it was arranged that the estates, to the fee of 
which he was entitled absolutely on his father’s death, should be disentailed, 
and conveyed to trustees to hold for the father in liferent and for the son 
(the pursuer) in liferent alimentary only, and for the heirs of the son’s 
body, whom failing for the heirs to the baronetcy in fee. The ground upon 
which the House of Lords have reversed the judgment of the majority of 
the Second Division and restored the interlocutor of the Lord Ordinary is, 
briefly stated, that the pursuer was induced to contract by a material mis- 
representation as to a matter of fact made to him by Mr. Jamieson while 
acting as the agent of Sir Robert Menzies, the pursuer’s father. A short 
reference to the evidence will suffice to show the nature of the mis-state- 
ment complained of. The pursuer had been under the necessity of 
borrowing money on several occasions in order to discharge pressing claims 
of debt ; and had paid these loans through the assistance of his father—the 
money required being raised mainly by bonds on the fee of the estate, Sir 
Robert Menzies paying the interest on the amount borrowed. About the 
time of the arrangement with his father just reduced—i.e., in the year 
1886, the son was again in pecuniary difficulties. He explained his 
position to Mr. Jamieson, who assured him that his only alternative was 
ruin and bankruptcy or acceptance of his father’s terms. Acting on the 
belief thus induced, the pursuer, who was averse to the terms of the 
trust-settlement, finally consented to his father’s proposals. In point of 
fact, according to the evidence of actuaries examined in the case, the value 
of pursuer’s interest in the estate in 1886 as for a disentail, amounted to 
£149,900 (£65,000 of which represented his contingent interest in the 
fee); and he might have obtained a sum sufficient to discharge his liabili- 
ties, and secure to himself the income he got by the arrangement with his 
father, by granting bonds of about £25,000, payable on his succeeding to 
the property. 
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All the judges in the different Courts before whom the case came, 
expressly negative the idea that the pursuer’s father or Mr. Jamieson was 
actuated by anything like a dishonest intention of over-reaching the 
pursuer, Every one reading the case will agree with the Lord Chancellor 
when he says: “I do not think that throughout the negotiations Mr, 
Jamieson or Sir R. Menzies acted otherwise than with an honest desire to 
bring about a settlement which they believed to be for the pursuer’s good.” 
At the same time it has to be remembered that intent to defraud is by no 
means a necessary characteristic of fraud in a legal sense. ‘ A man,” said 
Sir G. Jessel, M.R. (Smith v. Chadwick, 20 Ch. D. 44), “cannot be allowed 
to escape merely because he has good intentions and did not intend to 
defraud.” This point should be kept in view in considering whether the 
misrepresentation alleged and found proved, was what is known as fraudu- 
lent or innocent. This is a question—the first question indeed—which one 
naturally asks, though for the conclusion actually reached in the House of 
Lords, it may be unnecessary to return any decisive answer. 

In England it is a perfectly well-known proposition of law that, where 
reduction only of a contract is sought and not damages in an action for 
deceit, it is sufficient to show that the pursuer was induced to contract by 
a false statement of fact. In Peek v. Derry, 14 A.C. 337, at p. 359, Lord 
Herschell said: ‘‘ Where rescission is claimed it is only necessary to prove 
that there was misrepresentation ; then, however honestly it may have been 
made, however free from blame the person who made it, the contract 
having been obtained by misrepresentation, it cannot stand.” It would 
appear that the members of the House of Lords have been content to base 
their judgment in the Menzies case upon this ground, without giving 
prominence to the question whether “legal fraud” was proved against 
Mr. Jamieson or not. This is evident from Lord Watson’s judgment. 
His Lordship says: ‘The case presented by the appellant, in the argu- 
ment addressed to the House, shortly stated, was this—(1) That he would 
not have consented to the arrangement had he not believed that it was 
difficult, if not impossible, for him to raise money upon his spes successions ; 
(2) that his belief was induced by representations made to him by 
Mr. Jamieson—in communications passing between them with reference 
to the arrangement ; and (3) that at the time he understood and believed 
that Mr. Jamieson was acting as his agent as well as his father’s, although 
he subsequently learned that such was not the case. That these allega- 
tions, if established, are sufficient in law to infer the appellant’s right to 
rescind does not appear to me to admit of serious question. Error becomes 
essential whenever it is shown that but for it one of the parties would have 
declined to contract. He cannot rescind unless his error was induced by 
the representations of the other contracting party, or of his agent made in 
the course of negotiation, and with reference to the subject-matter of the 
contract. If his error is proved to have been so induced, the fact that the 
misleading representations were made in good faith, affords no defence 
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against the remedy of rescission. That principle has been recently affirmed 
by the House in Adam v. Newbigying, 13 App. Cas. 308; Stewart v. 
Kennedy, 15 App. Cas. 108—a Scotch case; and in Lvaus v, Newfoundland 
Lank—decided this week.” 

Lord Rutherfurd Clark, however—the dissenting judge in the Second 
Division—expressly found the statement made by Mr. Jamieson to be 
fraudulent. His Lordship’s reasoning seems to be irresistible, and is—to a 





Scots lawyer at any rate—the most valuable exposition of the legal questions 
raised in the case. He sets out by showing the position of parties—how 
the pursuer relied on Mr. Jamieson as his agent, while Mr. Jamieson all 
the time acted as Sir Robert’s agent only, and thus left the pursuer in a 
worse position than that of having no agent. His Lordship next finds that 
the pursuer would not have contracted unless he had believed the assurance 
of Mr. Jamieson that he had no way of extricating himself from his 
difficulties except by acceding to his father’s terms. About the nature of 
the statement made, and Mr. Jamieson’s justification for making it, he 
holds that it was false in fact ; and that if Mr. Jamieson did not know it was 
false, he made it recklessly, and in such circumstances as to bring upon him 
the same legal consequences as if he had had knowledge of its falseness. 
The conclusion at which Lord Rutherfurd Clark arrives is thus emphatically 
summed up in his own language: “The result, in my opinion, is that the 
deeds under reduction were obtained from the pursuer under an essential 
error, produced by a fraudulent representation by Mr. Jamieson, as the 
agent for Sir Robert Menzies; that that representation was in law a 
fraudulent misrepresentation, inasmuch as Mr. Jamieson made it recklessly, 
and without applying his mind to the question whether it was true or false, 
for the purpose of inducing the pursuer to give his consent, and that it was 
made by Mr, Jamieson in order to serve the ends of his clients.” 

Though, as above indicated, the judgment of the House of Lords was 
couched in different language, none of the judges took exception to any 
part of the reasoning of Lord Rutherfurd Clark. In fact, Lord Ashbourne, 
who characterises it as a ‘clear and persuasive judgment,” says that he 
would be content to rest his own opinion upon it. The same judge cites 
two very apt passages, which are useful in discriminating the character of 
misrepresentation, The first is from Lord Cairns’ judgment in Reese v. 
Reese, L.R. 4, H.L. 79, where the Lord Chancellor said: ‘I apprehend it 
to be the rule of law that if persons take upon themselves to make asser- 
tions, as to which they are ignorant whether they are true or untrue, they 
must in a civil point of view be held as responsible as if they had asserted 
that which they knew to be untrue.” The second passage—Mr. Justice 
Maule’s language in Evans v. Edmund, 13 C.B. 777—is to the following 
effect :—* When a man makes a statement which he does not know to be 
true, he takes upon himself to warrant his own belief of the truth of that 
which he so asserts.” If the criterion laid down in these two passages is 
applied to the statements made by Mr. Jamieson, and his position as a 
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skilled and competent adviser is kept in view, it can hardly be doubted 
that the House of Lords would, if necessary, have reached the same 
conclusion upon the question of fraud as was arrived at by Lord Ruther- 
furd Clark. 

A point of considerable interest is raised by the language used by 
Lord Watson in the passage from his judgment already quoted. What is 
the meaning of essential error when it is said that in order to reduce a 
contract on the ground of innocent misrepresentation essential error must 
have been induced thereby in one of the contracting parties? The view 
expressed by his Lordship apparently is that error, but for which the party 
misled would not have contracted, is essential. In the recent case of Woods 
v. Tulloch, 1893, 20 R. 477, the First Division, affirming a judgment of Lord 
Kyllachy upon relevancy, indicate that to establish essential error induced 
by misrepresentation, there being no question of warranty, it is necessary to 
show error as to the identity of the subject, as to the persons contracting, 
as to the price or as to the nature of the contract. This view seems to 
considerably curtail the application of Lord Herschell’s dictum in Peek v. 
Derry, quoted above, as to the effect of misrepresentation, innocent or 
fraudulent, upon the validity of the contract thereby induced. Stewart v. 
Kennedy, 17 R., H.L, 28, decides that essential error in one of the parties 
to a contract cannot be relied on as a ground for reduction unless such 
error be induced by the misrepresentation, fraudulent or innocent, of the 
other. But the opinion may be expressed that there is still some 
uncertainty as to what is meant by essential error when used in this 


connection. 
W. Hunter. 


Common-sense in Conveyancing—The judgment of the House of Lords 
in Orr v. Moir’s Trs., reversing the decision of the Court of Session,(a) 
will probably commend itself to most legal minds as expressing the true 
intention of the parties. A superior, who had expressly reserved the 
minerals in his vassal’s charter, by disposition, proceeding on the narrative 
that the vassal had purchased the superiority and feu-duty of his lands, 
disponed to the vassal “the lands as at present possessed” by him. The 
obligation to infeft was a me only, feu-rights were excepted from the | 
warrandice clause, and the assignation was to feu-duties and casualties and 
not to rents. The question was whether the disposition conveyed the 
minerals as well as the dominwm directum of the lands possessed by the 
vassal. In the Court of Session the question was answered in the aflirma- 
tive, but only by a bare majority of the whole Court. Shortly summarised, 
the superior’s arguments were—(1) That at the date of granting the disposi- 
tion, he was vested in two separate estates, superiority of land and plenum 


dominium of coal ; that coal reserved from a grant of the dominium utile, 





(a) 18th March, 1892, 19 Rettie, 700. 





DECIDED CASES, 283 


formed a separate tenement even as regards the superiority ; and (2) that 
the dispositive clause, being appropriate to a disposition either of superiority, 
property or dominium plenum was ambiguous, and therefore a reference to 
the other parts of the deed was competent, and from the narrative it 
appeared that only the superiority of the property held by the disponee was 
intended to be conveyed. On the other hand the vassal argued—(1) that 
the dominium utile was a mere burden on the superior’s estate ; that there- 
fore the coal remained in the superior as part of his original estate, and was 
not a separatum tenementum,; that the granting of a feu-right with a 
reservation of minerals had not necessarily the effect of constituting the 
winerals a separate tenement; and (2) that the dispositive clause was 
unambiguous, and could not be controlled by reference to the other clauses 
of the disposition; and even assuming that there was such ambiguity, the 
term ‘“ 
superior, and not a bare dominiwm directum. Lord Kinnear’s opinion may 


superiority” in the narrative clause meant the whole estate of the 


be taken as representing the view of the majority in the Court of Session. 
He was of opinion—(1) that apart from the narrative clause there was 
nothing in the deed to show it was merely a conveyance of the superiority 
—the obligation to infeft a me, the assignations of feu-duties and casualties, 
and warrandice clause being equally appropriate whether minerals were con- 
veyed or not, while the omission of the assignation to rents was explained by 
the minerals not having been worked or let ; (2) That the dispositive clause 
was unambiguous. It specified the disponee, the subject conveyed, and 
the real burdens and reservations. As regards subject-matter, a convey- 
ance of “lands” meant the same thing, whether it occurred in the original 
grant, in a disposition by the vassal, or in a disposition by the superior. 
There was nothing, therefore, in the nature of the superior’s right to justify 
a reference to the other clauses of the deed to ascertain the subject, If 
the other clauses were referred to, they were, with the exception of the 
narrative, consistent with the dispositive clause. If the word “ superi- 
ority” in the narrative were to be taken as meaning the superior’s estate, 
the whole interest in the lands within the infeftment of the superior—as 
it might well be, when occurring in a non-technical clause—then there was 


> 


no conflict. If ‘superiority ”” was taken in its strict sense, so that there 


was repugnancy between the two clauses, the dispositive clause must 
f) ? 5) 


according to the established canon of construction receive effect. Lord 
Rutherfurd Clark, on the other hand, who represented the victorious 
opinion of the minority in the Court below, held that the disposition was 


in the ordinary and appropriate form for conveying a superiority ; that the 
word “lands” in the dispositive clause was ambiguous, as it was the 
appropriate word for the conveyance of the dominium directum, dominium 
utile, or dominium plenum ; that “lands,” therefore, did not necessarily 
include minerals ; and that as words of conveyance might be explained by 
the context, though not contradicted, a reference to the narrative clause 
was permissible to show that minerals were not to be conveyed. 
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The view taken by the House of Lords, following Fleeminy v. Howden, 
6 M. 782 in principle and as a precedent, was that the word “lands” in 
a dispositive clause had not in all circumstances and of necessity the same 
meaning ; that it was therefore open to construction, subject to the 
limitation that the words of the dispositive clause should not have imposed 
on them a meaning of which they were not susceptible, and that the 
context afforded irresistible evidence that the words of the dispositive clause 
were meant to apply only to the vassal’s estate and not to include the 
minerals. Their Lordships did not find it necessary to consider the 
question whether the word “superiority” in the narrative clause was 
ambiguous. 

This judgment seems to give effect to the real intention of the parties, 
It is difficult to believe that a superior intending to convey to his vassal 
the minerals as well as the superiority, would have adopted a form of con- 
veyance, which was precisely that of a disposition of superiority, without 
making any reference to the minerals, or that the disponee would have 
been content to rest the conveyance of the minerals on the legal theory 
that such a disposition carried everything contained in the superior’s 
infeftment. On the same theory of intention, the insertion by the con- 
veyancer of the narrative clause in the terms used is still more difficult to 
account for. It may further be pointed out that some of the Scottish 
Judges reached the conclusion that the word “lands” was not ambiguous. 
Lord Kinnear said :—‘ A dispositive clause cannot be said to be ambiguous, 
because it does not define the holding. That is no part of its function. It 
specifies the disponee, the subject conveyed, and the real burdens and 
reservations with which it is intended that it shall be affected. It will be 
expressed in the same terms therefore, whether the lands are to be held of 
the granter or of the granter’s superior; and it is in general, expressed in 
the same terms whether they are affected by subaltern rights or not, pro- 
vided such subaltern rights are not vested in the granter himself. But 
this identity of expression involves no ambiguity in the dispositive clause 
itself, although the feudal character of the disponee’s right may differ in 
different cases. In all the cases supposed it will carry the whole land and 
estate within the description and covered by the granter’s infeftment, except 
in so far as the conveyance may be limited by an express reservation.” 
The distinction is very subtle—that “lands” is not ambiguous—i.e., in 
each case has the same meaning—although “the feudal character of the 
disponee’s right may differ.” If under each of these three dispositions the 
disponee’s right differs, is not this because something different in each case 
was disponed to him? And if in each case something different may be 
carried to the disponee by a dispositive clause, which is in all cases the 
same, must the dispositive clause not have received a different meaning in 
the three dispositions !—7.¢., the dispositive clause was ambiguous as to the 


subject conveyed. 


J. GRAHAM STEWART. 
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Unseaworthiness—Liability of Shipowner—Gi/roy v. Price, H. of 
L., 30 Se.L.R. 169.—In this case the Second Division of the Court of 
Session held that the want of casing on a discharge pipe was “neglect on 
the part of the master or crew of said ship in the navigation of the ship com- 
mitted by them in the ordinary course of said voyage,” and that therefore 
the shipowners were not liable, this being damage from liability for which 
they were protected by the terms of the bill of lading. Lord Trayner said 
that this absence of casing did not make the ship unseaworthy, and he 
distinguished the case from the Steel d& Craig v. State Line Steamship Co., 
4 R. (H.L.), 103, where “the ship sailed with an open or partially open 
porthole, access to which, from the nature of the cargo, could not be had in 
the course of the voyage. In the present case there was no open port or 
hole through which the sea water could gain admission to the cargo at the 
time the vessel sailed. In the one case the ship was tight when she sailed, 
and in the other she was not; and the defect in the ship in the present 
case, through which the damage complained of was occasioned, was one in 
my opinion which arose after the voyage had commenced, and was not only 
accessible but was reached and remedied while the ship was at sea.” His 
Lordship further held that “navigation means more than the transit of the 
ship across the sea. It includes the management of the ship with a view 
to her crossing the sea,—there may be navigation without any voyage at 
all.” And his Lordship added that the fault was committed “in the 
ordinary course of the voyage,” because the neglect to case the pipe was 
a fault of omission committed every day from the time the ship left 
the port. The House of Lords have reversed this decision very much 
on the broad principle laid down in Steel & Craig, that when a ship 
sails she must “be reasonably fit for accomplishing the service which 
the shipowners engaged to perform, and that if the ship was not so 
reasonably fit” the usual exception in the bill of lading does not come into 
operation. The ship was unseaworthy, because the pipe is usually cased 
before the cargo is put in, and when the cargo was in, the pipe was 
invisible. Lord Halsbury and Lord Morris heid that it was a “structural 
defect” amounting to unseaworthiness. But all their Lordships drew the 
distinction, also drawn in Steel & Craig, between a ship starting with some 
defect, which is ordinarily and easily remedied or remediable during the 
voyage (such as a hatch left off or an open porthole, which could be easily 
closed at any moment), and a defect which is not ordinarily remedied 
during the voyage, and could not at any moment be removed. The former 
does not constitute unseaworthiness—the latter does. It was further 
held immaterial that the defect might have been remedied during the 
voyage, if the vessel laboured under the defect at the time of “starting ;” 
that rendered her unseaworthy for the voyage. This also seems to be in 
conformity with Lord Selborne’s judgment in Steel & Craig. No doubt it 
was the negligence of the captain and the carpenter, in not having the 
casing replaced, that led to the accident, but, whether in a home or foreign 
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port, this makes no difference to the liability of the ship-owner for 


unseaworthiness. W Fue 


Administrative Law—Powers of a Public Health Authority in g 
England.—Local Authorities in England are likely to feel somewhat’ : 
alarmed by the recent decision of the Court of Chancery in The Withington 
Local Board vy. The Corporation of Manchester, L.R. (1893), 2 Ch. 
D. 19, 7th February, 1893. Mr. Justice Chitty has decided, and his 
judgment has been aftirmed on appeal by LJ.J. Lindley, Lopes, and 
Kay, that a Local Authority is entitled, under the Public Health Act of 
1875, to go into the district of another Local Authority, and there set up 
a small-pox hospital, in defiance of the Authority of that district. The 
only means of preventing what the locality will no doubt consider a public 
calamity, is by showing that the proposed hospital is a public nuisance, 
and this attempt is being made in name of the Attorney-General in the 
same case, as reported at p. 87 of the same vol. But, so far, the 
attempt has failed, an injunction to restrain the defendants until the trial 
of the action, having been refused, and it is difficult to see why this small- : 
pox hospital should be deemed a public nuisance more than any other. ' 
In Scotland, certainly it has been decided that a cholera hospital is not 
a nuisance at common law (J/utter v. Fyfe, 11 D. 303). But even ‘ 
if the attempt succeed, and the hospital be prevented, on the ground P 
of public nuisance, the law will still remain authoritatively declared to t 
be that a Local Authority may place an infectious hospital in any district t 
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it chooses. The grounds of this decision rest entirely on the interpretation 
of the different sections of the Public Health Act of 1875. The plaintitis 


asked for an injunction on two grounds—first, that by sect. 112 of the : t! 
Act the carrying on of “any noxious or offensive trade or business” with- - 
out the consent of the Local Authority is prohibited, and that the carrying b 
on of a hospital has been held to be a “ business” (Bramwell v. Lacy, tl 
10 Ch.D. 691). The Court, however, had little difficulty in holding that wy 
the hospital was not affected by that section. The second ground on be 
which the plaintiffs rested their case was of more weight. Sect. 131 ‘ de 
enacts that “any Local Authority may provide for the use of the inhabit- _ q ou 
ants of their district, hospitals or temporary places for the reception of § th 
the sick, and for that purpose may themselves build such hospitals or ; ho 
places of reception ; or contract for the use of any such hospital or place a me 
of reception; or enter into any agreement with any person having the q pre 
management of any hospital for the reception of the sick inhabitants of 4 me 
their district pn payment of such annual or other sum as may be agreed on.” 4 set 
It was argued—and with considerable foree—that the above provision that a cou 
“any Local Authority may provide for the use of the inhabitants of their 4 por 
district, hospitals,” &c., means that the hospital is to be provided within 4 of ; 
the district, and not outside of it, and it is interesting to compare with this 7 wh: 
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section of the English Act the analogous section of the Public Health 
Act for Scotland of 1867. It is there enacted (sect. 39), that “the Local 
Authority may provide within their district hospitals or temporary 
places for the reception of the sick for the use of the inhabitants. 
Such authority may build such hospitals or places of reception, provided 
the Board (of Supervision) approve of the situation and construction thereof, 
or they may make contracts for the use of any existing hospital or part of 
a hospital, or for the temporary use of any place for the reception of the 
sick, Such authority may enter into any agreement with any person or 
body of persons having the management of any hospital, for the reception 
of the sick inhabitants of their district, on payment by the Local Authority 
of such annual or other sum as may be agreed on.” Now the meaning of 
the above section dealing with Scotland seems clear enough. The Local 
Authority may either—(1) “ provide” hospitals within their own district, 
by building (with the consent of the Board of Supervision), or by “ con- 
tracting” for the use of some existing hospital, or for the temporary use of 
some place as a hospital, or (2) they may enter into an agreement with 
“any” persons having the management of “any ” hospital, outside their own 
district for the reception of their patients. If this be the correct con- 
struction of the above section of the Scottish Act, it seems a very proper 
arrangement. The Local Authority may establish a hospital within their 
own district, and failing that they may come to an agreement with some 
existing hospital in another district. But they are not allowed to go to 
the district of another Local Authority, and there establish, in defiance of 
the wishes of that Authority, what may be deemed a nuisance. It is 
unfortunate that in the English Act, the words “within their district ” 
after “ provide” have been omitted, for it is difficult to resist the conclusion 
that the intention of the Legislature was to make the provisions the 
same as regards both England and Scotland. It may be that the words 
being omitted, the Court in England was right in deciding as it did, 
that a Local Authority was entitled to set up an infectious hospital 
wherever it chooses. But the results of the judgment are likely to 
be somewhat alarming. In this particular case, it was no doubt very 
desirable that a city like Manchester should be enabled to have a hospital 
out of the town, but supposing the position had been reversed, and 
that the Withington Local Board had proposed to set up a small-pox 
hospital in the centre of Manchester, there would apparently have been no 
means of preventing them, unless such an arrangement could have been 
proved to be a “public nuisance”! Mr. Justice Chitty states in his judg- 
ment that “if a wealthy and charitably disposed person were minded to 
set up a hospital for the sick within the plaintiffs’ district, the plaintiffs 
could not stop him,” and argues that a Local Authority must have as great 
powers as a private individual. But, even if this dictum as to the powers 
of a private individual be correct, it is most improbable that the grievance, 


which would certainly be a grave one, can arise. A private person has no 
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interest to set up an infectious hospital in an unsuitable place, whereas a 
Local Authority will naturally prefer to place such an institution in a 
district as far removed from its own as possible. Moreover, it would 
surely be easier to have such an institution declared a public nuisance if 
erected on the whim of a private individual, than if established on the 
responsible decision of a Local Authority. On the whole, it seems to us, 
that the difficulty has arisen from the omission of the words “ within their 
district,” in the first sentence of sect, 131, but that the intention of 
Parliament was clearly the same asin the Scottish Act—viz., that the Local 
Authority might build or hire a hospital within their own district, but 
should not enter into more than some temporary arrangement for sending 
patients to hospitals outside their district. Mr. Justice Chitty said that 
‘if the plaintiffs were right, no Local Authority could contract to send their 
sick to a seaside convalescent home out of their own district.” This would 
no doubt be an unfortunate result of the argument, but the true resolution 
of the difficulty is surely to be found in the distinction made in the Scottish 
ct between the first and the latter part of the section, between the “ pro- 
viding” within the district, and the “entering into an agreement with any 
persons” outside the district. There is a clear distinction between the 





Local Authority sending patients toa hospital already existing in an outside 
district, and going there to erect or establish a permanent institution for 
the benefit of their own patients only. As we read the Act for Scotland, a 
Local Authority might arrange to send its patients to an already existing 
small-pox hospital, outside its own district, willing to receive them, but it 


could not go there to establish one. 
J. EpwarD GRAHAM. 


I. Contribution among Joint Wrong-Doers.—The decision of the 
Second Division in the Wick and Pulteneytown Steam Shipping Company v. 
Palmer (20 Ret. 275), seems to establish this principle, that where two or 
more co-delinquents are sued in one action by the injured party, and decree for 
damages is given against them jointly and severally, there shall be rateable 
contribution among such delinquents, so that if one of them pays the whole 
amount he shall have relief against the others. A shipping company and a | 
stevedore were sued for injury done to a workman, the former as having 
supplied defective tackle, the latter as having neglected to exercise proper 
supervision, and both were found to be in fault by the jury, and decree 
for £600 of damages was pronounced against them jointly and severally. 
The shipping company having been called upon by the pursuer to pay the 
whole amount, did so, and at the same time obtained an assignation from 
the pursuer of the decree, and thereafter claimed relief to the extent of 
one-half from the stevedore. The latter refused to pay on the ground that 
there was no contribution among co-delinquents, and the Second Division 
(reversing the Lord Ordinary), decided that he was liable on the principle 
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above-mentioned. The case was treated as quite distinct from one in 


which one of several joint-wrongdoers had been singled out by an injured 
party, decree given against him alone, and he thereafter, by separate action, 
sought relief from his fellow-wrongdoers. Such an action would be 
held incompetent, upon the ground that the Court will not, as a rule, 
lend its process in order to enable an admitted delinquent to prove 
that another person was participator with him in committing the wrong. 
The distinction seems a sound one. The decree fixing joint liability may 
be said to have operated as a novation of the original claim, and placed 
the co-delinquents in the place of ordinary co-obligants by contract in 
the eye of the law. Perhaps the same effect would be attributed to 
litis-contestation. It does not seem that the assignation which the pursuer 
granted to the shipping company was treated as a material element in the 
case ; the same result would apparently have been arrived at although 
there had been no assignation. 

One observes in the opinions of the judges the use of the term quasi- 
delict as distinct from delict. Wherein lies the distinction? The distine- 
tion between a crime and a delict is clear, the one being liable to be 
prosecuted ad vindictam publicam, the other only ad vindictam privatam. 
But is the term quasi-delict capable of definition in our law? In the 
Roman law the distinction between obligations ex delicto and quasi ex 
delicto was based purely on historical considerations; the delicts being 
those wrongs which had been made actionable by the old jus civile, and 
being just four in number (viz., furtum, rapina, damnum injuria datum, 
and injuria), the quasi delicts being of later origin and embracing al] 


other actionable wrongs. 
H. G. 


II. Wick and Pulteneytown Steam Shipping Company v. Palmer, 20 
Rettie, 275.—In this case an interesting question is raised in regard to the 
maxim that there is no contribution among wrong-doers. The point 
decided was that, where in an action of damages two or more defenders 
are found liable jointly and severally to the party injured, there is no room 
for the application of the maxim. The position of the defenders under 
such a decree was held to be simply that of co-obligants, liable for the same 
debt, and it was held immaterial whether the decree was pronounced in an 
action upon contract or upon delict. Nor did the Court make any excep- 
tion as to the effect of a joint and several decree where the liability arises 
from a criminal wrong. 

It is thought that the judgment goes too far in holding that all inquiry 
as to the nature of the wrong and as to the applicability of the maxim is 
precluded by a joint and several decree. The doubt arises from the 
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ambiguity of the terms “joint and several” in the decree. The view upon 
which the judgment is founded is that the effect of making either a decree 
or an ordinary obligation ‘‘joint and several” is to give a right of relief 
among the co-debtors. It is, however, possible to regard a joint and 


several obligation from two other aspects at least. It may be held that 
the object of making the obligation joint as well as several is simply to 
prevent the creditor in the obligation recovering more than one satisfaction 
by successively enforcing the several obligations against each of his debtors, 
A third view is that the term joint is introduced solely in the interest of 
the creditor for the purpose of giving him the right to proceed against his 
other debtors for the balance, should he elect, in the first instance, to 
proceed against one, and fail to recover from him the whole amount due, 
There is no authority upon the point in the law of Scotland, but the last 
view receives some support from the rule of English law that a creditor 
who has obtained a separate judgment against one of several co-debtors, is 
barred from suing any of the others, whether the judgment has been 
satisfied or not (Brimsmead v. Harrison, L.R. 7 C.P. 547). This rule would 
be violated by a judgment finding two or more defendants “ severally,” 
and not “jointly and severally,” liable. The rule has not as yet been 
adopted in Scotland, and its equity is doubtful. 

From the point of view of our law, the objection to all these theories is 
that the same result would be reached on considerations of equity if 
the term joint was absent ; unless, indeed, it be held that it is specially 
introduced for the benefit of wrongdoers, who would otherwise be excluded 
from equitable remedies by the maxim under consideration. Thus, the 
right of relief among ordinary co-obligants liable tn solidwm is placed 
by Stair upon “the natural obligation of recompense,” and said to be 
independent of any conventional clause of relief (Stair i. 8, 9). On the 
same principle, if the right of relief exists at all, it exists apart from 
assignation (Erskine v. Cormack, 4 D. 1478). In point of fact, it seems 
doubtful whether in our law “ joint and several” is not a composite phrase, 
meaning simply that the co-obligants are bound singuli in solidum and not 
pro rata. 

It need hardly be said that it is only on the first view of “joint and 
several” that the judgment of the Second Division, so far as it depends on - 
the decree, can be supported. Apart from this, the ground of judgment is 
purely technical, since the question submitted to the Court in the present 
case was obviously neither considered nor determined in the action in 
which the joint and several decree was pronounced. In point of fact, the 
Lord Ordinary, whose judgment in the present case was reversed, had 
himself pronounced the decree, and refused to give it the meaning assigned 
to it by the Division. 

As regards the general question, it was not necessary for the Court to 
pronounce any judgment, but the view was strongly indicated that, apart 
from the decree, they would have sustained the claim to contribution, on 
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4 the ground that the maxim only applied where there was actual evil-doing 
or crime. There seems to be no direct authority on the question either in 
Scotland or England. 

In Scotland it has been held that where an action is brought to recover 
damages for fraud or breach of trust, the pursuer is not bound to call all the 





parties concerned in the wrong, but may choose one or more as defenders as 
he pleases. This does not, however, preclude the question as to the right of 
the persons liable to claim contribution inter se. (Western Bank v. Douglas, 
22 D. 447; Western Bank v. Baird, 24 D. 859; Croskery v. Gumour’s 
Trustees, 17 R. 697.) 

In England the case of Merryweather v. Nixon (8 T.R., 186) can 
only be taken as affirming the general rule that contribution between 
wrong-doers will not be enforced. Two exceptions to this rule have been 
established by the subsequent cases. The first arises when the person seek- 
ing redress is not personally in fault, but only constructively liable for the 
fault of a servant or agent. (Wooley v. Batt, 2 C. and P. 417.) This 
exception has also been recognised in America. (Armstrong County v. 
Clarion County, 66 Penn. St. 218; 5 Am. Reps. 368.) The second arises 
where liability has been incurred for an act not in itself necessarily illegal, 
and done by an agent or servant, under the instructions of a principal, 
: without knowledge that he was doing an unlawful act. <A typical case is 
| that of an auctioneer who sold goods, on the instructions of a customer, 

which subsequently turned out to belong to a third party to whom the 

auctioneer was made liable in an action of trespass. (Adamson v. Jarvis, 

) 4 Bing. 66; see also Betts v. Gibbons, 2 A. and E. (O.8.), 57.) Indemnity 
: against the principal was enforced in these circumstances, although there 
was no express stipulation, but redress would not be allowed, even if the 
principal were under contract to indemnify, if the act were done by the 


agent in knowledge of its illegality. 
These rules are established in cases where the redress sought was 


) indemnity, but it is clear that in principle they are equally applicable to 


) claims of contribution. They were so applied in a recent American case, 

in which several attaching creditors were found to have unwarrantably 
| seized certain goods, (Farwell v. Becker (1889), 129 Illinois, 261; 16 
a Am. St. Reps. 267.) The creditors had attached the goods in the hands 
of third parties, in the bona fide belief that they had been fraudulently 
transferred by the debtor on the eve of bankruptcy. It was held by the 
Court that contribution could be claimed, on the ground that the belief was 


SS 


justified by the circumstances, and that the creditors in using the diligence 


had acted with ordinary care and prudence, although the seizure turned out 
| ultimately to be unlawful, 

It will be seen that the present case does not fall within either of these 
) exceptions. As regards the first it cannot be said that the shipowners are 
i entitled to treat as the fault of a servant or agent their failure to provide 
] 


plant sufficient for the safety of those engaged in loading their vessels. 
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Personal liability might be avoided if they could show that periodic inspec- 
tion had been ordered and not carried out, but this does not seem to have 
been the fact. In the second place the degree of culpability involved in a 
personal neglect of duty by which life is endangered, is of a much graver 
kind than that which was the ground of liability in Adamson v. Jarvis or 
Farwell v. Becker. 

The case of Churchill v. Holt (131 Mass, 67; 41 Am. Reps. 191), 
referred to in the discussion in the Inner House, seems to be an authority 
directly adverse to the right to contribution in ordinary cases of joint 
negligence. In that case the occupier of certain premises left a hole or 
hatchway in his ground insufliciently protected. The danger was increased 
by the gratuitous act of another by whom the lid of the hatchway was 
removed. In consequence of the unsafe condition of the hole, a member 
of the public received injuries and recovered damages against the occupier. 
It was held that the occupier could not claim contribution from the person 
who had interfered to increase the danger. 

It is not easy to see the equity of this decision, and it hardly seems 
necessary, on the grounds of public policy, to apply the rule against 
contribution to cases where the liability arises from ordinary negligence 
not amounting to crime. In such cases it has never been questioned that 
an employer is entitled to insure his liability to his workmen both at 
common law and under the statute, and to recover indemnity when 
damages have been awarded against him, and it seems illogical to sustain 
such contracts, and at the same time to deny the right to claim contribu- 


tion where more than one person is liable for the injury. 
W. Harvey, 


Words importing a Bequest of Heritage, Grant v. Morren and 
Another, 21st February, 1893, 30 S.L.R. 442.—This decision is unsatisfac- 
tory to conveyancers, and was rightly dissented from by Lord Adam. 
Where a title is given to “the whole estate and executry of every descrip- 
tion” of the testator, what reason can exist (apart from express declaration 
in the testament) for not giving play to section 20 of the Titles Act, 
1868, and including under that title the heritable estate? The decisions 
under section 20 have never been completely satisfactory. They pro- 
fess to be free from technicality, and to be founded on the intention 
disclosed by the whole of the will, but they have in reality been dominated 
by the superstition, expressed in the old case of Brown v. Bower, 1770, M. 
5440, “that heritage is never understood to be conveyed unless positively 
expressed.” But the whole policy of section 20 was to put heritage 
and moveables on an equal footing with regard to testamentary expression. 
What is more likely to defeat intention than to place different and highly 
critical constructions, according to the context, on such plain expressions 
as “whole estate”? The tests applied in the decisions are misleading. 
The word estate, whether occurring in the gift to an executor or in the gift 
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of residue, has been construed to mean estate properly falling under an 
executry title. But the executor can make up a title to the heritage by 
the force of the statute. Again, especially in the case of amateur wills, 
what importance is to be assigned to a man being called executor in one 
case and trustee in another? The amateur doesn’t understand the distinc- 
tion, and to take the distinction at all begs the question, because if the 


words of gift include heritage, the executor can make up a title to it. But, 
if the distinction is taken, why not adhere to it? And yet, in Urquhart v. 
Campbell, 6 R. 1026, the word “trustee,” and in Grant v. Morren, the 
word “administrator,” was used without effect. One would almost 
suppose, from one of the opinions in the last-mentioned case, that an 
express power of sale is held to be necessary to impress the character of 
heritable on the word estate. There is no doubt that grave injustice is 
caused by this system of making special cases on words of total gift; and 
that sounder principles were laid down in Aim’s Trustees, 8 R. 294, and 
Oay’s Curator, 12 R. 1162. 


Recognition of Penal Judgment by a Foreign Court.—In //untington 
v. Attrill (1893), A.C. 150, the appellant sought to enforce in an Ontario 
Court a judgment obtained in New York, under a statute which imposes 
joint and several liability or offices of corporations in respect of false 
representations. The Canadian Courts had sustained a plea by the 
respondent that the action being one of a penal character ought not to be 
entertained by the Courts of a foreign State. The Privy Council, whose 
judgment was delivered by Lord Watson, advised the revisal of the 
Yanadian judgments. These illustrate the danger of definitions. The real 
question before the Court was, ought it to recognise this particular judg- 
ment of the New York Court? British-American Courts have undoubtedly 
refused to enforce foreign criminal sentences, and judgments which border 
on that category (Wharton, §§ 4, 656). But it was really too wide a 
generalisation to say that “the Courts of no country execute the penal 
laws of another.” The Privy Council solved the difficulty by showing that 
the action in question was not penal “within the meaning of the rule.” 
The classification in question is borrowed from the Roman law, and is 
explained in the title of the Institutes, De actionibus (iv. 6, 16). Erskine 
(Inst. iv. 1, 14), says, “Some actions are rei persecutorie on the part of 
the pursuer where he insists for the simple restitution of that which 
patrimonio ejus abest which yet may be penal with respect to the defender. 
An instance of this we have in the action of vitious intromission.” This 
action as Erskine shows is penal, for it does not transmit against repre- 
sentatives, Will it be possible now to enforce a judgment of a Seots 
Court against a vitious intromitter in another British Court where his 
liability would be limited? And if the judgment is enforceable, the law 
itself must be recognised (see Wharton, § 656), without going through the 
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formality of procuring a Scots decree. Mr. Westlake (Pri. Int. Law, 3rd 
Ed., p. 370) perhaps lays down the true rule where he says, “ As affecting 
the property of its own subjects there seems to be no reason why the 
operation of a foreign penal law should not be admitted, always supposing 
that it is not one which shocks our national sense of right, as a penalty 
imposed for religious belief would do, or one to enforce which would be in 
fact to take a side in the internal politics of the foreign country.” Bar 
(Gillespie’s trans., pp. 637, 959) may be cited as an authority in support of 
the judgment under review. He holds that a state can only punish in so 
far as it can declare the punishment to be just. ‘‘ Private penalties,” he 
says, “although they may be recovered by civil process, occupy just the 
same legal position as public penalties. The case is different if the demand 
can be shown to be a demand for payment of damages however liberal the 
estimate of these may be.” Their Lordships in the Privy Council seem to 
have been anxious to make the obligation of the defendant arise rather 
from contract than delict, when they say that the enactments under con- 
sideration ‘constitute an implied term of every contract between the 
corporation and its creditors.” But then the question here was not 
between creditor and the corporation, but between a creditor and an 
individual officer of the corporation who had no special contractual relation 
to each other. 

The second point decided may be more briefly noticed. The Canadian 
Court had felt bound by certain decisions of the New York Courts, which 
decided that the law in question was a penal one. But it is obvious that 
for certain purposes the statute might be penal, while for others it might 
be purely civil. Again, the Supreme Court of Maryland, in a suit between 
the same parties, had refused to enforce this identical decree. The judg- 
ment of such a Court was entitled to the greatest respect, but in no more 
could it form a precedent for the Canadian Court. As was observed at the 
outset, the question was whether the Canadian Court should recognise the 
particular judgment? The Privy Council held that this was a question 
which the Court appealed to must determine for itself. A pure question 
of general jurisprudence does not become a local law because it has been 


decided by a local Court. 
W. G. M. 


Negligence—Implied Duty.—From the persistence with which the 
case of Le Lievre & Dennes v. Gould, 1893, 1 Q.B. 491, was fought, it is 
evident the law as to constructive fraud is not yet clearly understood. 
The owner of a piece of land had obtained advances of money on the faith 
of certificates given by a surveyor that certain specified stages in the pro- 
gress of building had been reached. The certificates contained untrue 
statements—negligent, but not fraudulent. There was no contractual 
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relation between the persons making the advances and the surveyor, and 
it was held that an action by them against him could not be maintained. 

Lord Justice Bowen complained pathetically of how often he had been 
compelled to explain Derry v. Peek (14 App. Ca. 337). People with 
money to invest or spend must look after their own interests, and, if they 
do not directly employ responsible persons to advise them, they have only 
themselves to blame. By the Directors Liability Act, 1890, legislation 
has partially come to the help of negligent persons who complain of the 
negligence of others when they suffer loss. But beyond that, Derry v. 
Peek cuts off their remedy. 

The cases in which a person may be liable to a third party for negli- 
gence, of which Heaven v. Pender (11 Q.B.D. 503) may be taken as a 
type, are principally two—(jfirst), when he invites him to come upon his 
premises ; and (secondly), when he uses or leaves about ‘“‘in such a way as 
to cause danger an instrument which is dangerous in itself” (per Bowen, 
LJ., p. 503). As was pointed out, a fraudulent prospectus is not a 
dangerous instrument in the same sense as a gun, 

The difficulty seems to have arisen from confounding legal and moral 
duties. Even in the case under review, the judges follow the phraseology 
of the analytic school, and speak of duties as if they were legal obligations. 
The Roman fashion was more accurate to speak of the obligation as arising 
only when the injury was inflicted. The obligation was created, contracted, 
ex delicto. Professor Holland (Jurisprudence, 5th Ed., p. 232, note) 
points out the inaccurate use of the phrase “implied contract.” 

In Scotland a similar class of cases has been discussed from another 
point of view. Here they have been brought before the Courts as obliga- 
tions arising guasi ex contractu, while in England they have been treated 
as arising quasi ex delicto. The forms of pleading may have caused this 
difference, but the result has been the same. The English Courts have 
restricted liability to a few types as rigidly as the Roman lawyers did. 
The Scots Courts and the House of Lords have denied liability of agents 
to third parties, who may have suffered loss, if there is no contractual 
relation between the parties. The last case in our books is Zully v. Ingram 
(1891), 19 R. 65, where a person sued the law-agent who had been 
employed by an uncle to prepare a conveyance in the pursuer’s favour. 
The Court decided that he had no title to sue. The previous cases are 
well summarised by Mr, Glegg in his recent work on “ Reparation” 
(p. 481), and the decision of the House of Lords in Robertson v. Fleming 
(1861), 4 Macq. 167, may be taken as dealing with “implied contracts ” 
in the same way as it dealt in Derry v. Peek with “implied delicts.” 


W. G. M. 






























































PAPINIAN. 


@ the well-known phrase Legere imperio populos, the 

Augustan poet summed up the mission or the destiny of 
the new monarchy which Julius had founded on the ruins of 
the republic. The imperial rule meant, not the law of the 
sword, but the sword of the law. What the legions had 
conquered, the jurists held and bound together by laws and 
institutions. They were great administrators as well as 
great lawyers, men of high capacity in high place. Their 
great and enduring work, the development and consolidation 
of legal principles in their practical application to human 
relations, of a body of law common to humanity, was 
mainly accomplished during the second and the earlier part 
of the third centuries. 

It is Open to question whether the selection by the 
constitution attributed to Theodosius and Valentinian of 
Papinian, Paul, Gaius, Ulpian, and Modestine as the five 
pre-eminent jurists, can in every instance be justified. 
One may wonder why Servius Sulpicius and Salvius 
Julianus were excluded. Modestine and Gaius might 
well be relegated to the second rank. Q. Cervidius 
Scaevola is by Modestine himself equalled with Ulpian. — It 
is the opinion of Cujacius, perhaps the man of clearest head 
and soundest judgment among medieval commentators, that 
Scaevola is entitled to the second place: ‘Meo judicio 
prudentissimi jureconsulti sunt Papinianus et Scaevola.” 

But, on the right by merit of Papinian to the primacy 
among all that have expounded law, no shadow of doubt has 


ever been cast. He stands first, and almost alone, by 
VOL. V.—NO. 4. Z 
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universal consent. Lawyers, commentators, historians, 

emperors, all agree to commend him. Much of this must be 

taken on trust. Of his writings, “the treasure-house of 
law,” scarcely a tithe survives. ‘The works, which we know 

to have contained lives of the greater jurists, have perished 
by the hands of Saracen and Turk. The histories, which 

dealt with the times in which he flourished, have shared the 

same fate or been handed down in an abridged or mutilated 

condition. 

Papinian wrote six separate works, enumerated in the 
Index prefixed to the Florentine Codex, most of them named 
by Justinian, all of them drawn on by the compilers of the 
Pandects. These consist of the Acruvom«os, one book ; 
De Adulteriis, two books, and also one book; Definitiones, 
two books; Quzestiones, thirty-seven books; Responsa, 
nineteen books. They were collected into one body of law 
“Corpus Papiniani” as the Theodosian and Valentinian 
constitution bears, and its language suggests that some 
editions contained also the notes of Ulpian and Paul. 
Probably separate editions of the Responses continued to be 
published for the use of students. It is of interest that 
students of the third year in the three legal universities were 
named “ Papinianistae,” and celebrated their entrance on 
the study of the Responses by a special feast, which Justinian 
ordained should continue to be kept “ut maneat  viri 
Sublimissimi preefectorii Papiniani et per hoc in seternum 
memoria.” We gather from the Promptuarium of Harmeno- 
poulos of Salonica that copies were extant as late as the 
middle of the fourteenth century. In the last twenty years 
some fragments of the fifth and ninth books of Responses 
have been discovered in Egypt. After the finding of Gaius’ 
Institutes, Aristotle’s Constitution, and St. Peter’s Gospel, 
one may hope for further success. It is likely that copies of 
Papinian’s works lie under the ruins of Berytus and Sidon, 
or are hid among the unexplored treasures of Constantinople. 

The substance of many of Papinian’s opinions has been 
preserved in the extracts in the Pandects from other writers, 
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particularly Ulpian, and in a less degree, Paul and Marcian ; 
and by the references in the Institutes, Code, and Novels. In 
the Institutes he is cited eight times, once from his Responses ; 
in the Code, fourteen times, once from his Questions, seven 
times from the Responses. The Pandects contain about forty 
references to his opinions, in which neither book nor work 
is cited, while the excerpts made directly from his works, 
number about 596, compared with 2462 from Ulpian, and 
2083 from Paul. Except these “disjecta membra,” and 
some other fragments from the Definitions and Responses 
preserved in the Collatio Legum Mosaicarum ct Romanarum, 
and in Harmenopoulos, nothing is extant. We are not 
certain that these excerpts were in any case faithfully made. 
Tribonian has been convicted of having altered at least two 
texts. And Cujacius is convinced that glosses and notes 
have not unfrequently crept into the text. These excerpts 
bear the same relation as regards mass and quality, to the 
remainder of the Digest, that the brain does to the body. 
But they are a small part of what Papinian wrote, for one 
book (18 R.) is not excerpted at all, and from many books 
of both the Questions and Responses, only two or three 
paragraphs are taken. So that the field for induction is 
narrow. We have to judge of the forest by the stumps and 
chips. 

The shortest work is the Aoruvouccos—a manual on the 
duties of the Commissioners of streets and bridges : probably 
composed when Papinian was edile. The single extract in 
the Digest contains in a few lines, what modern draftsmen 
have succeeded in compressing into several hundred sections. 

The two books De Adulteriis were probably a treatise on 
the Lex Julia, in both its civil and criminal effects. The 
other book seems to have been confined to an exposition of 
its criminal provisions, with cases and responses for the use 
of magistrates. It contains an important response of 
Papinian, as to remarriage in the belief of the death of the 
former spouse. Both may be referred to the earlier part of 
the reign of Severus, when the Lex Julia was revived. Dion 
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tells us that at one time there were three thousand cases 
entered for trial. 

The “Definitions” were not definitions in the logical 
sense of the word, but rather descriptions of general terms, 
rules, and maxims. 7 

But his best work is contained in the Questions and 
Responses. These were not continuous expositions of doctrine, 
but dealt with points of special difficulty or interest over the 
whole range of legal relations, civil, constitutional, pontifical, 
and martial. The former are more speculative, the latter 
more practical. The Questions are rather dissertations, 
always critical, sometimes historical, on conflicts of law and 
equity, cases of hard interpretation, disputes on principles, or 
as to remedies. ‘The text is often a rescript, or decree, or an 
opinion of Labeo, or Pegasus, or Neratius, sometimes the 
current view of the schools. In several places he takes one 
of his own Responses, quoting case, query, and answer in full, 
then comments on or qualifies it. For examples, see D. 15. 
1. 50.: 16. 3. 24.: 17. 2. 81.: 34. 19. 13.: and 46. 3. 94. 
He freely suggests amendments on the law, particularly as to 
equitable actions. 

The Responses are select opinions given in consultation to 
private individuals or magistrates, on cases stated, or, as we 
would say, on memorials. In English legal literature there 
is nothing precisely analogous, except Forsyth’s Constitutional 
Cases, or the Collected Opinions of the Attorney-Generals of 
the United States. In medieval literature there are many 
collections of Responses of high authority—e.g., of Bartolus, 
Aretinus, and Cepola. Papinian’s differ, in one important - 
respect, from those of his master, Scaevola, or Marcellus, 
Paul, and Modestine. The latter are compiled on an easy 
plan. The case, query, and answer are simply copied out with- 
out change, distinction of what is relevant and irrelevant, or 
abbreviation except in the response itself. But Papinian’s 
method is entirely opposite. When the question turns on 
the terms of a document, the document is quoted—e.g., D. 
10. 2. 12. (R. 12), and D, 20. 4. 3. (R. 11), but Papinian 




















PAPINIAN. 30] 


always recasts the whole case in his own mind, and expresses 
its essential features in his own words. The query and the 
answer are seldom given separately, but the response takes 
the form of a legal conclusion from specified premises. In 
another material point his Responses are more valuable than 
those of his master. The latter answers nothing but the 
exact query: Papinian, after stating the conclusion, not 
unfrequently distinguishes or defines what variation of the 
circumstances or conditions would induce a different result. 
It would seem that these select Responses represent later 
or riper work than the Questions. The style is more terse 
and nervous—the power of exact legal statement is at its 
highest. Further, the material from which these were 
selected, went on increasing down to the end of his life, as 
Roman jurists continued their consulting practice during 
their tenure of official position. It somewhat confirms this 
view that in the third book of Responses, Papinian gives an 
unhesitating opinion upon a point which in his ninth book 
of Questions he had regarded as doubtful. As regards 
internal distribution, it has been suggested that the order of 
the Edict was followed. As the citations in the Collatio 
indicate that the books were divided into titles, the Edict may 
have furnished some of the heads or titles under which 
questions or responses were grouped, at least as regards 
separate books in each work. But the suggestion is 
hard to reconcile with the variety of subjects in each book, 
and the recurrence of the same subjects throughout many 
hooks. For example, the third book of Questions includes 
procedure, succession, guardianship, and pledge: the third 
book of Responses, sale, marriage, pledge, and fiscal questions, 
while every one of these subjects is treated of in each of 
several books in both works. Another fact is important. 
Ulpian’s quotations cease, in the case of the Questions, with 
the nineteenth book, and in the case of the Responses, with 
the eleventh book. The conclusion may be hazarded with 
regard to both Questions and Responses, more confidently as 
to the latter, that they were not first published as complete 
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works, but issued in single books, or sets of two or three 
books, successively. If the expression “ Fratres imperatores 
rescripserunt ” in the second and thirty-sixth books of Ques- 
tions were taken to refer to the joint reign of Caracalla and 
Geta, it would prove that Papinian revised the Questions in 
the last year of his life, but, as Geta’s name did not appear 
in rescripts, it is nearly certain that the ‘“ Divi Fratres” are 
meant, 

From internal evidence, it is clear that the later books of 
Questions and the Responses were written after Severus 
became emperor, and in the case of the Responses, after 
Caracalla had been conjoined with his father in the empire. 
The nineteenth and twentieth books of the former mention 
decisions of ‘imperator noster Severus:” the first book of 
Responses quotes a decree of Severus, and the fifth and six- 
teenth of “ Optimi principes.” If the text of D. 34. 9. 18. is 
accurate, “ D. Severus—quo jure utimur.” Papinian must 
have written or revised the fifteenth book of Responses in 
the last year of his life. The order in which the extracts 
stand in the digest, probably taken from the ‘ Corpus ”— 
viz., Questions, Responses, Definitions—rather supports this 
view as to their order of publication. 

As regards their diction and style a critic brought up in 
Cicero would have much fault to find. The Latin of the age 
is bad, affected, alloyed with Greek idioms—the age of brass. 
But Papinian’s Latin is the best of the period. He uses such 
Greecisms as “in peculium habere,” “ fidei commissi teneri ;” 
and frequently employs words in their archaic sense, more 
venial in a legal writer—as his use of “ad finem,” ‘ 


ce 


¢ 


insuper 
abstentus sit,” the last being 
probably learned from Scaevola. But his vocabulary is com- 
paratively pure. In his terminology he is scrupulously exact, 
for instance, in observing the distinction, as old as the XII. 
Tables, between “ jurgium” and “lis.” The style is like the 
man, strong, terse, nervous, succinct, precise as an epigram, 
in which every word has its special place. No writer 
exercises so much care in the collocation of words and 


habere,” and such a form as 


























PAPINIAN. 303 


clauses, so that mere position indicates what with others 
would require a separate sentence to explain. 

The meaning is often difficult to follow. Justinian’s 
advisers were more than once puzzled. The clue to the 
meaning can only be found by realising the case and 
studying the thought rather than the grammatical construc- 
tion, as in reading Thucydides or Tacitus. Cujacius reminds 
us: “ Multa nobis subintelligenda et subaudienda reliquit ;” 
“lus habet in recessu quam in fronte.” 

In the power of stating cases distinctly, and the art of 
formulating principles and maxims of Jaw, he has never been 
surpassed. Paul is sometimes equalled with him as regards 
the latter. Perhaps Lord Westbury and Chief Justice 
Marshall are the only jurists of modern times who can stand 
comparison. As a master and teacher of equity he remains 
unapproached. ‘To equity he subordinated his great subtlety 
of analysis and love of method. The certainty and lucidity 
with which he apprehended or discovered its principles are 
balanced by his sense of practical utility in working out the 
limits of their application, and his sagacity in finding the 
simplest means by which their remedial power can be made 
effective. He ever followed the “humanior sententia.” His 
primary canon of interpretation was ‘“ voluntas servanda 
est.” Some of his maxims may be recalled, each a corner- 
stone of some chapter of law: ‘Nemo potest mutare con- 
silium in alterius injuriam ;” “non debet alteri per alterum 
in totum omnia, quae animi 


ce 


iniqua conditio inferr ;” 
destinatione agenda sunt, non nisi vera et certa scientia 
perfici possunt ;” ‘ex his emnibus causis, quae jure non 
raluerunt vel non habuerunt effectum, secuta per errorem 
solutione, condictioni locus erit;” “in toto jure generi per 
speciem derogatur;” ‘qua dubitationis tollenda causé 
contractibus inseruntur jus commune non ledunt;” and 
“jus publicum privatorum pactis mutari non potest.” 

In all that relates to the exposition of Papinian’s writ- 
ings, the highest authority is Cujacius, whose verdict is :— 
“Nemo unquam Papiniano equari potest ;” “ut Homerus 
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unus poetarum princeps, sic unus princeps Jureconsultorum 
Papinianus.” He reserved for his maturest years the task 
of interpreting Papinian in a course of lectures, which form 
the first volume of his posthumous works, and the fourth of 
the best edition of his complete works, by Fabrotius, Paris, 
1658. This book, D’Aguesseau told his son, could not be 
read too often. In our degenerate days, its 1567 folio pages 
amply fill the leisure of the long vacation. 

Let us turn now from the works to the life and times of 
Papinian, for which Panzirolus “de claris legum interpre- 
tibus,” and Eberhard Otto’s Diatriba may be consulted. 
In what year, or of what parents, or where, Papinian was 
born, we do not know. Perhaps his birth may be approxi- 
mately fixed about 140 to 146 a.p., for reasons presently to 
appear. If we could give credit to the inscriptions quoted 
by Panzirolus, these difficulties would go near to be solved. 
He cites a memorial tablet, which Gruter also copied, 
inscribed as follows :—‘ Aimilio Paulo Papiniano Preefect. 
Preet. Jurisconsulto, qui vixit annis 36, m. 4, diebus 10. 
Papinianus Hostilius, Eugenia Gracilis, turbato ordine, in 
senio, heu, parentes fecerunt filio opt.” He also records that 
Socinus mentions that a certain person told him that in 
his own day a rustic had found a silver urn bearing “ Emilii 
Papiniani jurisconsulti et praefecti praetorio requiescunt hic 
ossa, cui infelix pater et mater sacrum fecerunt, mortuo anno 
sue etatis 36”! This is evidently borrowed from the other. 
The first is most circumstantial, and embodies a favourite 
phrase of Papinian—‘ turbato ordine.” It was accepted by 
Alciatus and Panzirolus, and imposed upon Lectius. But 
Otto demolished it at one blow. Papinian’s son suffered 
death along with him in 212. But the son had just before 
exhibited public shows as queestor, and therefore must have 
been at least twenty-five years old. 

It is generally taken for granted that Papinian was, like 
Ulpian, a Syrian, probably of Emesa, celebrated as a seat of 
learning, not less than for its ‘far-shining towers.” This 
assumption has been supported on the grounds that he wrote 
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Greek, that his Latin style is tinged with Syro-aramaic 
idiom, and that he was related in some degree to the Empress 
Julia Domna, daughter of Julius Bassianus, priest of the Sun 
at Emesa. 

These considerations are slender and conjectural. In 
that age every man of education composed in Greek, and 
both Greek and Latin had been debased by their diffusion, 
the one as the literary, the other as the official language 
throughout the East. The inference from relationship with 
Julius, who is as likely to have been a Roman, settled in the 
provinces as a Syrian, is little worth. 

On the other hand, the tradition of the mediseval Italian 
schools claimed him as of Italy, and of Samnite origin. 
Doubtless the text, “‘Meae colonize Beneventanorum,” is 
a broken reed to lean on, for the ‘“ Meae” is clearly 
the language of the client consulting Papinian. ‘ Emilius ” 
suggests a connection with the great Emilian gens, one of 
the oldest and most famous of Italy, several of whose mem- 
bers had Papus for a cognomen. ‘ Papinianus” is appar- 
ently the original, and its Greek equivalent, Humzavos, the 
translated form. It is one of rare occurrence. It may be a 
variant of, or connected with, the name “ Papinius,” Roman, 
probably Samnite. 

Certainly in character, energy, leading tendencies of 
thought, high sense of the dignity and sanctity of family 
relations, and moral independence, Papinian was Roman to 
the core; while none of the defects of the Syrian, supersti- 
tion, pliability, servility, found any place in him. 

Whether from Samnium or Syria, we know that he 
studied at Rome under Q. Cerbidius Seaevola. Rome was 
then the greatest, perhaps the only recognised legal univer- 
sity, and Scaevola its most distinguished teacher, whom the 
unbitious young men of the provinces thronged to hear. 
He was the chief legal adviser of Marcus Aurelius, and sat in 
the Imperial Council, apparently, until Severus. As a con- 
sulting counsel, he was esteemed the oracle of law. His 
responses fill a large space in the Digest. Two qualities are 
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recorded of him, that he never answered a question of fact, 
and that he never answered anything but the exact query. 
Ilis favourite formula is, “Secundum ea que proponuntur,” 
“nihil proponi cur,” or “cur non.” Claudius (not Saturninus, 
as Cujacius supposed, but 'Tryphoninus who wrote notes on his 


works) somewhat maliciously says of an opinion of his, where 


the real difficulty, though apparent on the face of the case, 
was not put in the query, “Aperto jure respondit,” he 
answered by a legal common-place, which left the difficulty 
unsolved. 

With one of his fellow-students, the young Septimius 
Severus of Leptis, future emperor, he formed a friendship 
destined to be life-long. Wher Severus laid down office as 
advocatus fisci, probably on becoming queestor in 171 or 172, 
Papinian succeeded him. 

This office was one of hard work and great power. It 
had been instituted by Hadrian. The advocate advised in 
all matters relating to the customs, revenue, and exchequer, 
including penalties, confiscations, and intestate successions. 
He exercised judicial functions with regard to many of them, 
in the first instance. He appeared on behalf of the fise in 
appeals or references to the Imperial Council, as we find from 
the case of Nepos’ succession reported in the Code. At this 
time the term of office, as may be inferred from Code 2, 7, 10, 
was two years. Though on one point, differing from Scaevola, 
Papinian leaned to the fisc, in cases of doubt, like Antoninus, 
he usually favoured the private litigant; im one instance 
recorded by Marcian, his opinion against the right of the fisc 
to follow public money was overruled by Severus. 

It may be assumed that in ordinary course Papinian 
was subsequently edile. The next notice of his career is 
found in D. 22. 1. 3. 3., where he says ‘ preefectis praetoriis 
suasi.” When was he assessor to the preetorian prefects? an 
office which usually implied a seat in the Imperial Council. 
[ think the date can be approximately determined as between 
the accession of Commodus in 180, and the Conspiracy of 
Lucilia in 183. During those years there were two prefects, 
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Perennis and Paternus, but after that conspiracy Perennis 


“ kicked his colleague up stairs” into the senate, and remained 
sole prefect until his murder, 

Then came the “killing time,” in which every official of 
Marcus hid his head, the assassination of Commodus, the 
murder of Pertinax after a reign of a few months, and the 
memorable scene, when Didius at the foot of the wall bid 
against Sulpicianus inside the preetorian camp and had the 
empire knocked down to him at £250 per preetorian head. 

A strong man was needed to end this anarchy. The 
legions of Pannonia (where the British recruits were sent), 
saluted their general, Severus, as emperor. In six weeks he 
marched from Carnutum, near Vienna, to Rome, brushed 
aside Didius who had found no better resource than to arm 
the cireus elephants, disbanded the preetorian guard, and 
seated himself on the throne which he was to hold for 
eighteen years. 

Papinian was appointed one of the four principal Secretaries 
of State—‘‘ Magister libellorum,” the most confidential and 
important post of the four, involving close personal attendance 
on the Emperor, and a place in the Imperial Council. This 
official combined many of the functions discharged by 
the Lord Chancellor and the Home Secretary. His 
principal duty was to receive all petitions and requests 
in judicial or administrative matters, whether for relief, or 
advice, or special powers, and to draw up the replies or 
rescripts, subject to revision by the emperor or the praetorian 
prefect. 

Severus and his minister immediately left Rome for the 
Kast, where Niger, proclaimed emperor by the legions of 
Syria, had to be met with. In three battles Niger was over- 
thrown. They set themselves strenuously to the task of 
restoring order, and introducing new organisation into the 
Oriental provinces. Syria was subdivided into two; 
Lycaonia and Isauria united to Cilicia. In Phoenician Syria 
great public works were undertaken. Severus next turned 
to extend and strengthen the frontiers, subdued Upper 
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Mesopotamia, and occupied Nisibis as the bulwark of Syria 
and Southern Armenia against both Parthian and Persian, 
But general civil administration was not neglected. An 
inscription shows that he ordered public works in an obscure 
Italian town. The epistle to Tyra, discovered in 1847, 
elaborately discussed the immunities claimed by that town. 
And Ulpian, D. 27. 9. 1., has preserved an ordinance 
(‘“‘ oratio”), read in the Senate on 13th June, 195, probably 
drawn up by Papinian, forbidding tutors and curators, not 
acting under special testamentary powers, to alienate the 
lands of their wards, except where and so far as necessary for 
the payment of debts, after obtaining the sanction of the 
pretor. In 196 the work of reorganisation was suspended 
by the rupture with Albinus, but, within a year Severus 
had reached Gaul by the Danube and Upper Germany, 
wnihilated Albinus in a great battle at Lyons; made 
himself undisputed master of Rome, returned by Syria, 
again crossed the Euphrates, and renewed the war which 
ended by the capture of Ctesiphon. The next four or five 
years were spent in completing the work of pacification and 
organisation particularly in Arabia, Palestine, and Egypt. 

In 202 Severus and Papinian returned to Rome. Plautian, 
the preetorian prefect, was at the height of power. He had 
become wealthy, haughty, and cruel. Like every sole prefect 
from Sejanus to Macrinus, his ambition sought an even 
higher flight. He married his. daughter, an ugly girl with 
her father’s vices, to Caracalla and intrigued against the 
empress. Caracalla, who had some affection for his mother, 
and much dislike of his wife, determined to get rid of . 
Plautian, accused him of conspiracy, and suborned centurions 
to prove it. While Severus hesitated to condemn his 
friend, Caracalla signed to his lictor to cut Plautian down. 

Severus determined to appoint as successor a man of a 
different stamp, and Papinian, in 204, received office. The 
historians appear to say that he was sole prefect, but inscrip- 
tions show that he had as colleague Laetus, the defender of 


Nisibis. 
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The prefectship was so arduous and so powerful that it 
was often held in commission. Though in formal pre- 
cedence it ranked low, in substantial power it was second in 
the empire. Its development is singular. It began by being 
only the command of the emperor’s personal guard, then 
extended to criminal jurisdiction over soldiers and_ slaves. 
Under Hadrian the office was invested with large civil 
jurisdiction, which perhaps was at first limited to appeals 
from the imperial or non-senatorial provinces. 

At this period, the preetorian prefect’s original jurisdiction 
extended to all causes criminal or civil (except prosecu- 
tions against senators), not appropriated to the prefect 
of the city, and appeal lay from his decisions to the 
emperor in Council. But he was also a member of the 
Council, and presided over it in the absence of the emperor, 
in which case no further appeal was competent except by 
special privilege. The office also involved the superintend- 
ence of all administrative and military departments. The 
description of the English justiciar “primus post regem 
m regno,” fits the prefect. Asiatic Greeks, probably recall- 
ing the Court of the great king, named him “the king’s 
sword.” Charisius compared the emperor and the prefect to 
the dictator and his master of the horse. ‘ Adjutor imperii” 
was its common description. One prefect was called “ tutor 
principis,” another “tutor totius orbis.” He was at once 
prime minister, supreme judge, and adjutant-general. The 
comparison to an oriental office has been carried further. If 
the preetorians resemble the janissaries, the prefect is the 
Grand Vizier who bears in one hand the Sultan’s signet, and 
in the other the Sultan’s standard. 

From casual references in the Digest, particularly in the 
extracts from Paul’s Collection of Decrees, we can glean 
that Papinian had Paul and Ulpian as his assessors in his 
own Court, and as his colleagues in the Imperial Council, 
probably also Menander, Tryphoninus, and Messius, Marcian 
and Modestine. Paul in his questions reports a division 
of opinion in Papinian’s Court as to the effect of an obliga- 
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tion to pay interest (D. 12. 1. 40.). Dion records that 
Bullas, the famous highwayman, being asked by Papinian, 
“Why are you a robber?” retorted, “Why are you a 
prefect?” In the Imperial Council during this period 
Severus himself presided. Dion tells us that having begun 
work at daylight he went to the tribunal at its hour of sit- 
ting and remained there till noon. ‘He allowed to the 
parties all the time they needed, and to us who sat with 
him, great liberty of opinion.” Paul scems frequently to 
have exercised that liberty. In the appeal of Titianus (D. 14. 
5. 8.), the question being the scope of his slave’s authority, 
the appeal was dismissed, Paul dissenting. In the case of 
the pupil Rutiliana (D. 4. 4. 38.), the judgment of the urban 
prefect, affirming the preetor refusing restitution, was reversed, 
though Paul strongly maintained its soundness. Another 
instance, where he complains of Papinian and Messius intro- 
ducing a new view of the case, occurs in D. 49. 14. 50. He 
also records a sharp difference between Papinian and himself 
as to whether an heir, who had elected to take under a will 
afterwards found to be invalid, could still claim under an 
earlier will (D. 29. 2. 97.). Papinian’s opinion in the nega- 
tive prevailed, though if the case is fairly reported, Paul 
would seem to have been right. And Papinian (D. 31. 67. 
9.), by emphasising that the emperor followed his opinion, 
upholding the validity of a trust notwithstanding the omission 
of words proper to constitute a trust, seems to imply a 
division in the Council, not improbably at the instigation of 
Paul, whose views on trusts are more strict than those of his 
colleague. 

Papinian had no deference for authority as such, and 
rarely quotes any. His relation to Ulpian recalls what is 
told of Chief-Justice Marshall and Justice Story. The Chief- 
Justice used to hand his written opinion to Story, saying : 
“This is the law; find the authorities which support it.” 
oth Ulpian and Paul were men of vast erudition, and 
voluminous writers in every department of law. They were 
of different temperament. Ulpian is comparatively loose and 
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superficial, especially in theory, aspiring to be ultra-philos- 
ophical, losing equity in sentiment, and determined to 
explain every minutest detail. Paul is rugged, dogged, 


sententious, frequently so obscure as to justify his name of 


“the dark one,” a master of equity as defined by precedents, 
making law rather hard than great. One fact throws light 
on their relations with each other. Ulpian, who quotes 
everyone, never refers to Paul. Paul once mentions Ulpian, 
saying that he heard a response of his read, which instantly 
reminded him that Julian had expressed a decided opinion on 
the same point. Ulpian, a Syrian as he tells us, was 
pliant, ambitious, and of absolutist tendencies. Paul (who is 
supposed without any reason to have been also Syrian, 
but whom the Italians with slight reason believe to have 
been of Padua), was stiff in his opinions, more constitu- 
tional, and inclined to cavil at all contemporary lawyers. 
They agreed in being jealous of Papinian, and after his death 
revenged themselves by annotating his works. Their notes 
were condemned by a constitution of Constantine, and also 
by the Theodosian and Valentinian law, already cited. 
Justinian relaxed that condemnation to the extent of 
permitting their notes and those of Marcian to be used in 
compiling the Digest so far as required ‘ad repletionem 
summi ingenii Papiniani laborem vel interpretationem.” Some 
six of Paul’s notes and four of Ulpian’s doubtfully passed 
this test. Both rose to be preetorian prefects, Paul under 
Alexander Severus, Ulpian first under Elagabalus, and on 
his murder also under Alexander. In his old age Ulpian 
seems to have devoted himself to regulating winter and 
summer costumes, and plotting against his colleagues 
Flavianus and Chrestus. When he had them assassinated, 
the soldiers, enraged at the death of their generals, forced 
the gates of the palace and killed Ulpian at the feet of 
Alexander, who strove to cover him with the imperial robe. 
As Sir David said of Cardinal Beaton, “the loon was well 
away.” 

These four years at Rome, Papinian, it is likely, looked 
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back on as the most busy and useful of his official life. But 
the succeeding period, if less occupied by imperial reforms or 
exciting divisions of opinion has a more special interest for 
us, because it was passed in Britain. Of no other jurist of 
the first rank can we aftirm with certainty that he adminis- 
tered justice in our island. ‘The Caledonians were again 
foraging the northern province, and the old white-bearded 
emperor again assumed the cuirass. In 208, as the legend 
Prof. Augg. on coins of that year shows, he set out for Britain 
never to return, accompanied by the Empress, both his sons, 
and Papinian. He fixed the seat of the Courts at York, the 
military capital. Geta administered the southern province and 
Caracalla, whose only virtue was physical endurance, was 
entrusted with the conduct of the war in the North, for the 
same reason as Grand Dukes used to be sent to the 
Caucasus. Severus occupied himself in restoring the Wall of 
Hadrian, and building over the Tyne the bridge of one wide 
arch, between towers, rising each on four columns, which 
appears on one of his coins. Papinian found sufficient 
leisure for selecting and correcting his Responses, perhaps 
under the pleasant trees of Aldborough, where the residents 
in York had their summer villas. It would seem rather 
inconvenient that the two principal tribunals should have 
been for three years removed to a corner of the empire. If 
the Court of Appeal, and the judicial committee of the Privy 
Council, were to sit at Otago, or in Uganda, litigants would 
begin to complain. But, since Severus had re-organised the 
postal service, York was fairly accessible from the western 
provinces, and for Rome, and the East, probably some 
arrangement for the hearing of ordinary appeals at Rome 
had been made. Perhaps Paul and Ulpian, with Tryphoni- 
nus to hold the balance between them, were left to dispose 
of these. Of seventeen rescripts contained in the Code for 
208-211, one expressly bears to be issued from York (Code 8, 
32, 1, on the right of acquiring by means of a slave bond 
fide possessed, but the property of another), and the same 
may be assumed as to most of the others. In Code 8, 
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14, 4 (209), is preserved the reply, in Papinian’s most 
trenchant style, refusing to the petitioner, Bellius, the 
relief craved. “Cum te pecuniam accepisse et agros tuos 
obligasse fatearis, non habet rationem, quod quereris, vi te 
coactum pignori dare: si igitur recipere vis rem tuam, solve 
creditori tuo pecuniam debitam.” 

As chief adviser of the emperor, Papinian probably 
settled the treaties, which in 210 ended the war in the 
North. If Ossian be genuine, and the chronology of 
Whittaker and Gibbon be accurate, Fingal who had defeated 
“Caracul, son of the King of the World” on the banks of 
the Carron, probably set his mark to the treaties in the 
halls of Selma. Some historical novelist may picture a 
meeting of the imperial prefect with Conan, the great 
drinker and diplomatist, who filled a similar post at Fingal’s 
court. Certainly the contrast between the two civilisations was 
striking. Both Latin and Celt had begun with a common 
capital of usages and traditions. But the former had traded 
until the one talent had produced ten talents, while the 
latter had wrapped his talent in a hide, and gone a-hunting. 
Yet, if the Roman could have looked into the future, he 
would have seen the time at hand when the descendants 
of these caterans, then little better than the brigands, who, 
a thousand years before had built their village-fort by the 
Tiber, should become great students and scholars, should be 
the instruments of preserving the literature which he loved, 
and after further centuries take no mean part in building up 
an empire wider than he administered, and in elaborating 
systems of law, in which his works should wield an authority 
little less than in the Imperial Courts. 

In February, 211, Severus died. He had with his last 
words enjoined concord between his sons, and commended 
them to Papinian, whose good offices had effected a seeming 
reconciliation. As was believed at Rome, Caracalla had made 
several attempts to poison and stab his father, and the 
emperor had said with contemptuous irony, “Strike, or if 
you are afraid, bid Papinian strike; he will obey you as 
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emperor.” If these reports contain any truth, Severus must 
have had dismal forebodings of the reign of crime and anarchy 
to follow the security and order which he had maintained. No 
emperor better deserved than Severus the titles of “ propa- 
gator imperii,” “ fundator pacis,” ‘ pacator orbis.” The 
harshness of Plautian’s administration, and the vices of 
Caracalla, have cast a shade over his reign. But if modern 
historians have judged him harshly, his contemporaries 
ranked him with the greatest rulers of the empire—with 
Ceesar, Trajan, and Hadrian. No man had a stronger sense 
of justice and of the value of public order. He was 
“terrible to the wicked.” ‘To destroy factions one must 
once be cruel,” was one of his sayings, but to his personal 
enemies he was easy and merciful. No man was more 
devoted to his friends, and few monarchs have known 
better to select the ablest men as friends and councillors. 
ile was a good lawyer, a great general, an able administrator, 
of the type of William the Conqueror, or Cromwell—every 
inch an emperor. 

As to the legislative and judicial work of his reign, 
one learns from the general testimony of historians that 
many excellent and useful laws were passed by him and his 
councillors. Tertullian, who is exceedingly sparing of com- 
mendation, praises Severus heartily as a legislator. But of 
this legislation almost nothing has been preserved. The 
rescripts from 193 to 212, retained in Justinian’s Code, apply 
no new principles. The same holds to a great extent of such 
rescripts and decrees of this period as are referred to in the 
Digest, chiefly by Ulpian and Marcian. Their value is that 
they show that the laws were administered in a spirit of 
benevolent equity. The rigour of the law was relaxed, for 
instance, with regard to donations inter virum et uxorem: 
precautions against breach of duty were increased, as by the 
decree as to the sale by tutors of the estates of their wards, 
already referred to; or the decision that a public officer, who 
married an heiress of the province where he was employed, 
should not inherit from her. 





PAPINIAN. 315 


In criminal procedure, an accuser who abandoned his case, 
was forbidden to resume or insist in it; an accused person 
must be tried, and if found guilty, punished in the place 
where the offence had been committed. This applied to 
military offences (Papinian, R. 16 (D. 48. 2. 11.)). No 
sentence could be pronounced against an absent party, 
though a favourable verdict, particularly in cases of liberty, 
might be given in his favour. Severus frequently dispensed 
with the law which prohibited interment of a banished person 
in his ancestral tomb. He also softened the laws of confisca- 
tion, by enacting that the sons of the criminal should retain 
the rights of their father over his freedman. More important 
is his decision that in fiscal prosecutions the burden of 
proving the justice of the accusation should lie upon the 
informer. With regard to competency to hold public office, 
it was held, as we learn from Papinian (R. 1., D. 50. 2. 6.), 
that children of illegitimate or even incestuous birth were not 
excluded from municipal dignities. He also permitted Jews 
(which expression may at this time have included Christians) 
to hold municipal dignities without renouncing their religion. 
We also find many decisions ameliorating the condition of 
the slave. If one co-proprietor of a slave enfranchised him, 
the others were obliged to sell him their shares at a price 
fixed by the preetor, in order that the freedman might obtain 
his full liberty. Papinian reports and extends a constitution 
which went even further in favour of liberty (Q. 6., D. 40. 
4. 47. “Cum ex falsis codicillis”). Severus also charged 
the prefect of the city to hear the complaints of slaves 
against cruel or licentious masters (D. 1. 12. 1. 8.), and 
specially “ut tueatur ne prostituantur,” a state of the law 
which compares much to their disadvantage with the laws 
prevailing within living memory in the United States and 
Brazil. We cannot apportion the credit of these acts 
between the emperor and his adviser, but they are in 
harmony with all Papinian’s opinions, and we are entitled to 
infer that he bore a great part in preparing and carrying into 
effect these beneficent measures. As the rescripts bear the 
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stamp of Papinian’s style, deal with his favourite questions, 
and advise his favourite forms of action- 





eg., the actio 
negotiorum gestorum, and were all issued while he held office 
as secretary or prefect, they may be directly ascribed to him. 

Papinian did not long survive his emperor and friend. 
Caracalla instantly removed him from the prefectship, a post 
too important for his designs to be held by any but a creature 
of his own will. Later writers supposed that this removal 
did not take place until just before his murder. But Dion, 
who, as a member of the Council, must have known the fact, is 
express on this point. The supposition may be accounted 
for by Papinian having continued to discharge purely judicial 
functions. 

The jomt-emperors having returned to Rome, lived for 
some months on the watch, each against the other. In 
February, 212, Caracalla, having enticed Geta, under pretext 
of a conference, into their mother’s chamber, stabbed him in 
herarms. Crying out that Geta had attempted to assassinate 
him, and that he had escaped by Divine favour, he threw 
himself with the necessary pieces of gold, upon the protec- 
tion of the preetorian guard. He did not feel remorse, for he 
consecrated to Serapis the sword which had made him sole 
emperor. But he did feel anxiety to conciliate, or at least 
divide, public opinion. Accordingly, perhaps upon sugges- 
tion, he desired Papinian, whose repute for justice and 
honesty was at its height, and who was known to have been 
one of Geta’s personal friends, to compose for him an oration 
justifying his act, probably to be read in the Senate. Most 
men would have complied ; the desire was a command ; the - 
deed could not be undone ; the greatest interest of the empire 
was peace. Had not Seneca, the great exemplar of Stoic 
philosophy, obeyed Nero’s request in a worse case? One 
can imagine Ulpian writing volumes on the theme—appeal- 
ing to the precedent of Romulus and Remus, explaining the 
great law of self-preservation, recounting how the hand of 
fate had forced the deed and compelled Caracalla to sacrifice 
fraternal piety to the unity of the empire, and reminding 
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the Senate that the prince was irresponsible except to the 
gods—“ principem legibus solutum esse.” But the reply 
attributed to Papinian is worthy of his repute: “Non tam 
facile parricidium excusari posse quam fieri; esse parricidium 
aliud accusare innocentem occisum.” Caracalla, with a dis- 
simulation which Tiberius might have envied, gave no sign 
of resenting this plain speech. Next day he addressed the 
Senate, and offered sacrifices in the Capitol. Specially 
gracious to those whom he had marked for death, he returned 
to the palace leaning on Papinian’s arm. By this time the 
soldiers were ready. They seized Papinian, and struck off 
his head with an axe. Then Caracalla sternly rebuked them 
for the grave illegality of which they had been guilty—in 
using an axe instead of a sword to behead a man of rank. 
The son of Papinian, a daughter of Mareus Aurelius who had 
wept for Geta, a cousin of Caracalla, many senators, and, it is 
said, twenty thousand persons guilty of being friends of 
Geta’s and of possessing wealth, met the same fate. Caracalla 
had determined, like Charles LX. on St. Bartholomew’s day, 
that none should be left to reproach him. 

So died, preferring to suffer than to do injustice, the 
greatest of the jurists, who loved justice not less than he 
understood it. Even the cold Gibbon is moved to praise the 
“intrepid virtue which reflects more lustre on the memory of 
Papinian than his great employments, his numerous writings, 
and the reputation as a lawyer which he has preserved 
through every age of Roman jurisprudence.” Bodin indeed 
doubted whether to sacrifice his life instead of complying 
and preserving himself for better times, was not more brave 
than wise. Yet there are oceasions when the duties of life 
are more than life. Rome in all its annals has nothing more 
worthy of honour, not even those last hours of Cato and 
Cicero, which crowned with tragic interest the close of 
the Republic. It was not without reason that the jurists 
of the Renaissance and the Reformation took Papinian as 
their master and model. Leetius fitly chose him as the 
theme of his inaugural discourse before the magistrates of 
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that brave and wise commonwealth by the lake of Geneva. 
For the men of those perilous times felt themsclves not less 
instructed by his knowledge than inspirited by his example 
to imitate his labours and his virtues. Many were tried by 
as sharp a test—one of England’s chancellors, not unlike in 
mind as equal in fate, bent to the axe “the wisest head in 
Europe” rather than consent to what his conscience con- 
demned. But however times and fortunes change, we may 
with them believe that so long as law is studied, justice 
administered, intellectual power valued, and moral worth 
esteemed, the name of Papinian will be held in honoured 
remembrance. 


N. J. D. KEnNNeEpy. 























A FRENCH VIEW OF BRITISH COURTS. 


Le Systeme JuDICIAIRE DE LA GRANDE BretaGne. Par Le ComTE DE 
FRANQUEVILLE, Membre de I’Institut. Paris: J. Rotuscuiyp, 1893. 


HESE two handsome volumes contain a comprehensive 
survey of the Judicial Institutions of England, Scotland, 

and Ireland. The author (already known by his large work 
on the British Government and Parliament, published in 
1887) treats the English Courts from personal observation, 
but unfortunately he does not appear to have visited Scotland 
or Ireland. It is impossible for a foreigner to understand or 
describe political institutions by merely reading statutes and 
blue, or even brown, books. As regards Scotland the author 
has not found his way to the best sources of information, and 
consequently makes statements which are either erroneous or 
misleading. His opening sentence, “ Antéricurement a 
? Union de ? Angleterre et del Ecosse les rois de ce dernier 
pays avaient leur aula ou curia regis qui exer¢gait une autorité 
judiciaire supréme, mais dont il est assez difficile de déterminer 
les limites,” is historically inaccurate. The curia regis, which 
in England in its judicial sphere became the Court of King’s 
Bench, over which the Chief Justice of England presided as 
the successor of the Great Justiciar, became in Scotland the 
Justiciary Court, over which the Justice-General still presides. 
Its civil jurisdiction had passed long before the Union of the 
Crowns into the hands of three other bodies: Purliament, 
which in Scotland was a direct descendant of the Court of 
the King’s vassals; the King’s Council, which was the Court 
of the principal royal officials ; and the Session of James L, 
followed by the Daily Council of James [1V.—early attempts 
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to form a central and independent Supreme Court. This 
object was at last accomplished by the Court of Session 
of James V., whose judges were styled Lords of Council and 
Session, and whose jurisdiction was a combination of that 
formerly exercised by these three bodies. An extraordinary 
and often irregular jurisdiction in both civil and criminal 
matters, however, continued long after the Union of the 
Crowns in the Privy Council and Parliament, and did not 
finally cease till the Revolution Settlement, and the Union in 
the reign of Anne. 

The statement that “two remarkable innovations seem to 
have accompanied the first formation of the Court of Session : 
jury trial ceased to be used for civil causes, and so large a 
number of principles of the Roman law were adopted that the 
jurisprudence of Scotland took a character quite different 
from that of England,” is roughly speaking correct. But to 
he accurate it requires the qualification that jury trial was 
retained in the procedure by brieves, and the more important 
explanation that the Roman law did not begin to affect the 
law of Scotland at the date of the institution of the Court of 
Session, but was carried forward into that Court from the 
Keclesiastical Courts of the bishops and the habits of lawyers 
who, whether notaries, prolocutors, or judges, had prior to 
that date been bred in the canon and civil law. The founda- 
tion of a Supreme Central Court whose decisions soon began 
to be collected, or as we now say reported, no doubt stereo- 
typed some of the rules of Roman law (to a considerable 
extent modified by canon law) in those branches which were 
not derived from the feudal system. But the formation of 
the profession of lay advocates practically contemporaneous 
with the Court of Session, and the conduct of proceedings 
in the vernacular, surely, though at first slowly, led to the 
restriction of the Roman clement in Scottish law and to 
the growth of a native jurisprudence. The assertion that, 
“except the appeal to the House of Lords, there is no point 
of contact between the judicial institutions of the two 
countries,” though verbally accurate, might easily mislead 
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the reader who did not keep in view the considerable part of 
the statute law common to both countries, and the constantly 
increasing influence upon Scottish practice of English 
decisions in commercial law and equity. On the other hand, 
the facts that law and equity have never been administered 
by separate Courts, and that the jurisdiction of the Court 
of Session was from the first universal, and not divided be- 
tween separate Courts, are properly noted, although we doubt 
whether the author is aware that the Admiralty jurisdiction 
of this Court is a mere name, and that the Court of Teinds 
deals only with one description of ecclesiastical property,— 
tithes, and can scarcely be called a Court for ecclesiastical 
causes. It is gratifying to be told that “the Scottish Bench 
yields in no respect in integrity or independence to that of 
England, and has made great progress during the Jast half- 
century in temperance,” although the convivial habits of the 
judges of former days are somewhat exaggerated in a note 
founded on a passage in Lord Cockburn’s “ Circuit Journeys.” 
‘The excuse that ‘the judges took too great pains to combat 
the effects of the humidity of the climate” is scarcely to the 
point unless intended as a joke. Last century, excess in 
drinking was common in all classes of society in England as 
well as in Scotland, and possibly was not unknown in the 
country of champagne and claret. 

The account of the Courts of Session, Justiciary, and 
Teinds is, though brief, a fair summary; but we notice 
one or two errors. The Signet Office was not placed 
by 57 Geo. III. ¢ 64, under the Lord Justice-Clerk, 
but under the Lord Clerk Register. The Society of the 
Writers to the Signet is not “the most ancient of the 


judicial associations in Scotland,” for the Advocates date 
from the institution of the Court of Session, while the 
Writers, as their name of “Clerks to the Signet” indicates, 
were originally not a corporation of agents, but Clerks 
of Court. Their recently published history indeed carries 
back their pedigree to William Wardlaw in 1469, but 
it is exceedingly difficult to date either their corporate char- 
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acter or the time when they began to act as agents for 
private parties, and it seems not impossible that this did not 
take place before 1594, the date of their first extant com- 
mission, bye-laws, and minutes. Nor is it correct to say 
that the former body now consists of “agents, conveyancers, 
solicitors, and attorneys,” for its members in fact discharge 
the duties of all of these as understood in England. A more 
important error is the omission of any reference to the Law 
Agents Act of 1873, under which the whole practitioners 
were united as Agents before the Court of Session, though 
the Writers to the Signet, Solicitors before the Supreme 
Courts, and some other local bodies still exist for corporate 
purposes. . 

It is not to be wondered at that the author, whose Scottish 
authorities are not of the most recent date, should state that 
civil jury trial, which was reintroduced in 1815, is unpopular. 
But the fact is that this unpopularity has diminished since 
trial by jury has been more expeditiously and cheaply worked. 
The opinion of Scottish, as of English lawyers and litigants, 
is still divided as to its merits, but at the present moment 
Parliament is proposing to extend it in certain cases to the 
Sheriff-Courts, which would hardly be suggested if the 
system was not popular at least in some classes of the com- 
munity. It is not the case that “cases are often badly 
prepared and treated without care before the Lord Ordi- 
naries ;” but it is a reasonable. criticism that two years are 
too long a period to allow for an appeal to the House of 
Lords, and we have often wondered why it has not been 
limited to one year or six months. As the Law Agents Act: 
of 1873 has escaped notice, it is not surprising that Comte de 
Franqueville has overlooked the provision of the Criminal 
Procedure Act of 1887, under which a criminal case may be 
tried at any place where the justiciary judges sit, and also 
omits to notice that the Sheriff is now competent to try 
robbery and fire-raising, two of the pleas of the Crown. The 
constitution of the Sheriff-Courts is well stated, but, when 
the variety of functions of the Sheriff is noted, it should 
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have been pointed out that he acts as the reviser of parlia- 
mentary election lists, as returning officer in such elections, 
and as judge in trials for corrupt practices in municipal and 





other local elections, besides discharging many administrative 
| duties, for example, the settlement of municipal and other 
boundaries. These facts are, of course, familiar in Scotland, 
but are often ignored in England, as they have been recently 
by Scottish Members of Parliament, who should have been 
; better informed. It is unfortunate that they should have 
been lost sight of in a work intended, and from the position 
' of its author likely, to obtain circulation on the Continent. 
; On the question of the double sheriffship, the author, while 

stating the arguments against it, is in favour of its continu- 
ance, as uniting the advantages of “ economy, rapidity, and 
. efficiency.” The question whether the Sheriff should nomi- 


nate the Sheriff-substitute he considers a delicate one, but he 
has failed to notice that since 1877 the Substitute has been 
nominated by the Crown. 

With regard to the Bar, Comte de Franqueville remarks 


Kw 


t on the important part the Scottish Universities take in its 
, education, but he has not been informed as to recent 
2 improvements in Law graduation, which have made the 
‘ curriculum of the Law Faculty in the University of 
y Edinburgh one of the most complete that exists, and 
i adapted it to the training of public officials and persons 
e ambitious of public life as well as professional lawyers. The 
f portion of his work relating to Scotland concludes with a few 
. pages on Police and Prisons. 

ti: The Inish part of this work is briefer than the Scotch, and 
e is coloured by the erroneous view which constant repetition 
1 has, in spite of palpable facts, kept current in certain circles, 
e that Ireland is still treated by Great Britain as a conquered 
0 country. ‘To commence with a cry of “Vae Victis;” to 
y allege that Ireland is called, “doubtless in derision, the Sister 
e Isle ;” and to declare that “it is difficult, if not impossible, 


to find an Irishman who does not hate an Englishman, or an 
Englishman who does not despise an Irishman,” is a mis- 
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statement of the present condition of affairs, unworthy of a 
writer who aims at impartiality, and in most of his work 
succeeds in maintaining a judicial attitude. Such language 
tends to propagate the view which it deplores, but as this 
Review avoids the contentions of party, we are precluded 
from doing more than entering an emphatic protest against 
its accuracy. 

We turn with pleasure from adverse criticism to the 
English portions, which form the bulk of M. de Franqueville’s 
book, and to the able comparison the writer draws between 
the Judicial Institutions of England and France. This part 
of his treatise is not, indeed, a contribution to the philosophy 
of history, like the great and too little-known book on the 
“Esprit Origine et Progres des Institutions Judiciaires des 
Principaux Pays de l'Europe,’ by the Belgian lawyer, 
J. D. Meyer; or like Montesquieu’s famous, but unequal, 
“Esprit des Lois;” nor is it a work of erudition like the 
treatises of Gneist, or that of Bienen on the English Jury 
System. But such is not its aim. It is a full and lucid 
statement of the administration of Justice in all departments 
as at present conducted in England, with an honest attempt 
to weigh its merits as compared with the French system. 
This part of the work is, indeed, so full that we can only touch 
on salient points. The historical parts, accurate so far as 
they go, are introductory and do not pretend to completeness. 
It is, of course, not possible in less than fifty pages to trace 
the progress of English legal procedure, civil and criminal, 
from the Saxon age to our own times. Mr. Reeves failed to 
do this in four closely-printed volumes. In the fifth chapter: 
the substantive part of the work commences. In it the 
writer states with clearness the constitution of the High 
Court of Justice in its several branches, and in the two 
following chapters, that of the Inferior Civil and Criminal 
Courts. The eighth and ninth chapters on The Inns of 
Court and The Bar are of special interest. Passing by the 
former, which is chiefly antiquarian, and in which we notice 
the curious misprint or mistake that “Sir John Dinman 
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(Denham) que Johnson appelle un des peéres de la poésie 
Anglaise,” was one of the worthies of Lincoln’s Inn, we note 
the following observations as to the existing condition of the 
English Bar. Its present numbers are stated at 7000 
(according to more recent statistics, 10,000). The return to 
the custom of wearing beards is doubtfully attributed to the 
formation of the Volunteer Corps. The division of the Bar 
into Queen’s Counsel, sitting on the front bench, and the 
ordinary Barrister appears to the writer: “ particulierement 
choquante dans un enceinte ot plus encore qu’autre part 
Péoalité devrait étre absolue,” a characteristic French view. 
There is an amusing remark on the etiquette of the bar: 
“Le jeune avocat qui charme les loisirs de circuit en flirtant 
avee la fille @un avoué échappe généralement & la censure ; 
mais lavocat qui change indtiment de circuit peut étre certain 
d’étre renvoyé au Coventry.” 

As might be expected, the French jurist condemns abso- 
lutely the state of legal education in England. “ The young 
barrister,” he says, “enters on his career with a very slight 
equipment in jurisprudence. Even if he has regularly 
attended the lectures of professors, his education is abso- 
lutely insufficient. No one is ignorant of this in England, 
but no one has succeeded in reforming it.” He notes, 
indeed, that many lawyers object to instruction in juris- 
prudence lest it should injure the practical training. He 
admits, however, that the standard of legal literature has 
risen in the last fifteen years. He gives a curious account of 
the mode in which the rule that every barrister is bound to 
accept a brief unless retained by the opposite party is worked 
in practice. “It is the duty of the barrister’s clerk to receive 
briefs. He looks at the solicitor’s name, but eyes more 
keenly the fee on the brief. If he is not satisfied, he lets 
the solicitor’s clerk understand more or less discreetly that 
aman so eminent as his master is accustomed to be better 
treated. Sometimes a tricky clerk keeps the brief, learns the 
name of the opposite counsel, and finds out from his clerk 
the fee marked on his brief. Then on the eve of the action 
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the solicitor is discreetly advised that he should be more 
liberal. The barrister ignores all this, and his indignation 
would be great if he suspected his clerk had raised the 
question. Only the agent knows that barristers are subject 
to bronchitis, and are often called to plead several cases on 
the same day, and the agent capitulates.” He admits that 
this is exceptional, but he remarks severely on the bad habit 
of barristers accepting more cases than they can attend to, 
and retaining the fee when they have not been able to 
attend, and he denounces what he calls “the rapacity” of 
English barristers, though he admits extenuating circum- 
stances—the long years during which the barrister is out of 
pocket, and the importance to the client of securing the best 
counsel. The author is more favourable to the English Bench 
than to the Bar. He is much struck by its security of tenure, 
independence, and honour. “It is not enough to say that 
the judges are men of honour—they are honour itself ;” and 
he quotes with approval the panegyric of Mr. Watson Parker : 
“There is no human being whose smile or frown, no govern- 
ment—Conservative or Liberal—whose favour or disfavour 
can make the pulse of an English judge beat on the judg- 
ment-seat, or deflect by a feather’s weight the equilibrium of 
the balance of justice.” It might have been worth his while 
to inquire how such judges are produced from such a Bar 
deficient, as he thinks, in education and keenly partisan in 
politics, until they are raised to the Bench. The explana- 
tion is scarcely to be found in the humorous saying of Lord 
Lyndhurst, that when he appointed a judge, “he selected a 
gentleman, and if he had a little law so much the better.” 
The account given of the Officers of Court—thanks to the 
recent Commission of 1887—is singularly full, and contains 
more than, so far as we know, has been published in any 
English book. The conclusion at which he arrives that, 
while absolute sinecures have been abolished, there still exist 
many officials whose salary is out of proportion to their work, 
appears justified by his quotations from the evidence before 
that Commission. The chapter on solicitors explains well 
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their relations to their clients and the Bar, which is some- 
what strange to a Frenchman, and rightly attributes their 
rise in social position to the improvement in their education, 
and the stricter discipline enforced since the formation of 
“The Incorporated Law Society.” The question of fusion 
he passes by with the remark that it is not ripe, but that it 
is not impossible it may be accepted after a longer or shorter 
delay. His work deals primarily with the present condition 
of legal institutions, only secondarily with the past, and 
slightly of the future. We must leave unnoticed the 
chapters on the Jury and the system of prosecution in which 
he is astonished, as Scottish lawyers are, that England has 
done so long without a public prosecutor, though it has at 
last taken the step of paying handsomely a Director of Public 
Prosecutions, whose duties have been described as “ carefully 
weighing the evidence in order to decide not to prosecute,” 
as well as those on Court and criminal procedure, which are 
a useful summary. ‘The body of the book is naturally 
more instructive for the foreign reader, but the conclusions 
which Comte de Franqueville draws enable us to see what 
is thought of the English legal system by a very competent 
foreign observer, who has studied it at first hand in 
the practice of the English Courts, and by conversation 
with leading judges, barristers, and solicitors, from the 
Lord Chancellor and Chief Justice to the solicitor (whose 
name he naturally withholds), who showed the fees in his 
books not yet paid to barristers, though fees are under- 
stood to be paid in advance. He praises without stint the 
English system of the administration of justice as a whole, 
but he remarks what is less frequently noticed, though obvious 
when once stated, that its unrivalled excellence is of recent 
growth, and indeed was attained only in the present 
century. ‘Mr. Gladstone,” he observes, “was already a 
Member of Parliament when the law punished with death the 
theft of a sheep, the investigation prior to trial was secret, 
the accused could not see the depositions of witnesses, or 
demand a copy of the indictment, and he was refused the 
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aid of an advocate, not to speak of the abuses of the inferior 
Courts, and of intemperate and corrupt judges.” He attri- 
butes the marvellous improvement which has taken place to 
public opinion, acting through the press. That the influence 
of the press has been great, and on the whole beneficial, is 
undeniable. But public opinion and the press were directed 
by three lawyers whose services should not have been 
forgotten in such a treatise as this—Bentham, Romilly, and 
Brougham. The reform has been really due to the ideas 
of Bentham, which his two disciples, as well as others of less 
conspicuous name, carried out in legislation. The influence 
of the judges is also rightly noticed as a secondary cause of 
the advance of justice, and their position in England as 
quasi-legislators is accurately appreciated. We regret to 
notice that Comte de Frangqeville considers the Bench in his 
own country is still, even since the fall of Louis Napoleon, 
subservient to party, and declares that in France, “ Liberty 
is written on the walls, and on paper, while in England it 
penetrates its customs and the laws.” But if the improve- 
ment in England is so recent, he should not lose hope for 
his country. With regard to the Bar, his view is that 
the French advocate is more learned and eloquent, but the 
English barrister is a more practical man of business. ‘“ He 
does not require a knowledge of jurisprudence to succeed at 
the Bar, so he ignores it.” He is by no means an admirer of 
the French Code, the necessary revision of which has failed, 
because the French Assembly have preferred “to vex the 
curés,” instead of carrying out the revision which the Council 
of State, of which he was a member, prepared so far back as 
1870. His chief censure of the English Bar is, as we have 
seen, for its “singularly mercantile spirit,” to which he 
applies the saying of Racine: “ Pas d’argent, pas de Suisse.” 
He approves the rule by which inferior judges are rarely 
promoted, as securing their independence; but this rule is not 
so absolute as it once was, and its modification has not pro- 
duced the evil he fears. He is here applying French 
experience to English circumstances without sufficiently 
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considering whether the circumstances are the same. He 
approves the continuance of unpaid magistrates, and does 
not appear to consider Mr. Labouchere’s weekly pillory 
worthy of notice. 

He has evidently been impressed by two points in the 
conduct of English judges, their absence of ostentation 
and their courtesy. But as regards the former, he has failed 
to observe that it is a part of the national character; while, 
as regards the latter, he might not perhaps have expressed 
himself so strongly had he consulted some sections at least 
of the English Bar. 

With regard to Civil Procedure, he notes no less than ten 
points of difference between French and English .— 

(1.) The right of parties to conduct their own cases. 

(2.) The absence of a representative of the State. 

(3.) The non-existence of Administrative Courts for cases 
in which the State has an interest. 

The principle of a Single Judge. 

The Civil Jury. 

The Oral Proof. 

The Form of Judgments. 

The Number of Appeals. 

The System of Circuit ; and 

The absence of Tribunals of Commerce. 

ae the first four points he decidedly prefers the English 
practice. On the fifth, the Civil Jury, while noting the dif- 
ference of opinion that exists in England, and is so wide that 
the present Chief Justice has ventured the paradox, that the 
worst Judge is better than the best jury, while the present 
Chancellor and Lord Hannen are strong supporters of the 
jury, he declares himself favourable to its introduction in 


France in cases of damages. As to the system of oral 

opposed to written proof, while fairly stating its disadvan- 

tages, he considers it on the whole preferable. On the ques- 

tion of the form of judgments, on the other hand, he approves 

the French practice, by which the judge not only writes his 

opinion, but drafts the decree, and he criticises adversely 
VOL. V.—NO, 4. 2B 
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the number of appeals and consequent delay and expense 
in English procedure. The House of Lords, he thinks, 
should be confined to appeals on points of law ; a useful 
suggestion, for, while the House continually protests against 
frivolous and trifling appeals, in fact its time is constantly 
wasted by them. He would also allow uppeals to the Divi- 
sional Courts only from final judgments. The superiority of 
the local Courts in England to those of France he considers 
incontestable, and attributes it to the insufficient salaries 
of French local magistrates, who receive less than road 
surveyors, and act as electoral agents. He advocates the 
extension of the jurisdiction of the English County Court 
judges to all cases, and their constitution as Courts of first 
instance. He insists still more strenuously on the importance 
of special tribunals for commercial cases, and points out that, 
owing to their absence, merchants and traders are quitting 
the highest Courts for arbitration. In France there are 223 
tribunals of Commerce, which decide about 200,000 cases. 
These will strike impartial persons as singularly unprejudiced 
and useful criticisms. With regard to criminal procedure, 
Comte de Franqueville is less happy. He not unnaturally 
repudiates Sir James Stephens’ exaggerated condemnation of 
the French practice of interrogating prisoners; but he falls 
into an exaggeration himself, when he expends several pages 
in lamenting the hardship to poor persons, charged with 
crime, of not having counsel to defend them. He _ has 
omitted to notice that this is not the case in Scotland, while 
in England, although a better organised system of counsel 
for the poor is desirable, the cases are rare where they are 
left without professional assistance. Nor do his remarks 
upon the wide discretion of English judges in the matter 
of punishment appear to us well founded. It is an anxious 
part of a judge’s duty, from which many judges would 
desire to be relieved. But the fact is, that crimes of the 
same name or category differ so greatly according to their 
circumstances that until these are proved an appropriate 
measure of punishment cannot well be applied. A fixed 
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scale of punishment would lead to greater discrepancies 
even than those which unfortunately occur from the temper 
or the character of judges. The true remedy, we think, is 
to allow argument and the citation of precedents on the 
question of punishment, which would give the judge more 
time for reflection and comparison, and for consultation with 
other judges on this no doubt very serious matter. In 
pronouncing final judgment in favour of English practice as 
contrasted with that of France, whose “ sources are poisoned 
by politics,” the author closes his learned and_ friendly 
work with a warning to the English Democracy. “It 
will find itself face to face with a judicial system which. 
after having been for centuries the rampart of absolute 
power, has during the last sixty years become the firm and 
unique support of liberty. Will it have the wisdom to feel 
the value of such a support, or the folly to see in it only an 
obstacle 4 Will the House of Commons, with its supreme 
material force, respect the moral force of the magistracy ? 
We fear everything from popular passion, but we hope 
everything from British good sense. Yet the friends of 
liberty ought to watch and remember the counsel of Horace 
to the ship of the Commonwealth :— 


“<«Tu nisi ventis 


Debes ludibrium, cave.’ ” 


J. G. Mackay. 
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THE GROWTH OF COMMERCIAL LAW AT ROME. 


: history of Roman law exhibits a gradual process of 

evolution from a narrow, rigid, and formalistic legal 
system, to one of extreme comprehensiveness, flexibility, and 
independence of form. . 

The rules of succession, the forms of contract, and the 
actions by which remedies might be sought, with which we 
are confronted at the dawn of Roman history, bear the marks 
even then of a rude antiquity, and are based upon institu- 
tions the origin of which runs back to a primitive pastoral 
community, in which the unit was the family and not the 
individual, and the paterfamilias the administrator and not 
the owner of the family estate. The crude symbolism which 
barbarous and semi-barbarous people are wont to consider as 
indispensable for the due solemnity of legal acts is every- 
where strikingly manifest, although Mommsen, no doubt 
rightly, insists that, at the earliest period known to history, 
the sign was already giving place to the thing signified, and 
the symbol ceasing to be necessary to give legal validity to 
the act which it accompanied. 

If a Roman citizen wished to free his son, or his slave, he - 
must appear with him before the magistrate. A friend of 
the person to be set free, or an official representing himself as 
a friend, touched him on the head with a wand, and claimed 
him as a free man. When the assertor libertatis had fulfilled 
his office, the paterfamilias turned the new freedman round, 
in token that he might go where he liked, and gave him a 
gentle blow on the cheek, whereupon the magistrate pro- 
nounced the emancipation completed. The interruption of 
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prescription was symbolised by breaking a twig; divorce, by 
the wife handing back her keys to the husband. 

A person entering a house, in search of stolen goods, 
must wear no clothing but a linen towel round his loins, and 
must cover his face with a basin. 

The pursuer of a civil action cited a witness by touching 
his ear, and a clod of earth was brought into the Court to 
represent a field of which the ownership was disputed. A 
will was made at first by a declaration in the popular 
assembly, calatis comitiis, and at a later period by a fictitious 
sale of the testator’s whole estate. A piece of copper, 
weighed in the scales, stood for the price paid by an imagi- 
nary purchaser, and five citizens must attend as witnesses, 
probably to represent the whole body of the people as divided 
into five classes by the scheme traditionally ascribed to 
Servius. Such examples of legal ceremony might be easily 
multiplied. 

Even for a considerable period after the date of the Twelve 
Tables, the remedies which existed were few in number, and 
the proceedings for obtaining them marked by dn arbitrary 
and vexatious technicality. For the enforcement of all civil 
rights there were only five forms of action, the so-called 
legis actiones, in which English lawyers have detected a close 
analogy to the old “real actions” of the English common 
law. 

The slightest deviation from the precise form of words to 
be employed, or the most trivial error in a step of process, 
was fatal to success. Gaius instances the case of a man who 
lost an action against another, for cutting down his vines, 
because he had used the specific word “ vines” instead of the 
generic “ trees,” which occurred in the Twelve Tables (Gaius, 
iv. 11). Is it surprising that, as he says, “all these actions 
of the law gradually fell into great discredit, for, from the 
over-subtilty of the early lawyers, who then interpreted the 
law, it came about that a litigant, who had made even 
the slightest mistake, lost his case” (iv. 30) ? 

In the early period, the only contracts legally enforceable 
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were sale—munetputio —and loan—neeuin—which must both 
be constituted per aes et librum—z.e., by the old ceremony 
of having the price to be paid, or the loan to be advanced, 
weighed out by a dibripens, or weigher, in the presence of 
five citizen-witnesses, accompanied by the use of solemn 
words, After the introduction of comed money, the weigh- 
ing out of the aes became a mere solemnity, the piece of 
copper in the scales being a symbol of the money which was 
the actual consideration for the contract, so that Gaius speaks 
of mancipatio as a fictitious or imaginary sale—imaginaria 
quacdam venditio (i, 119). ‘The inconvenience of a system, 
under which one could not validly buy a bushel of wheat, 
without calling in five witnesses, and getting a libripens to 
weigh out an imaginary price, hardly needs to be dwelt upon. 
No doubt, the ordinary transactions of daily life must have 
been, to a large extent, conducted without this cumbrous 
ceremonial, But the law of a country is in an eminently un- 
satisfactory condition, if its forms are so awkward that the 
citizens in their usual commercial dealings are compelled to 
disregard them, and to rely on the good faith of parties for 
the fulfilment of contracts which cannot be enforced by pro- 
cess of law. (a) 

In a word, the early Roman law, the jus ciile, par 
cacellence, or, as it is sometimes called in the texts, the jus 
Ciwile Quiritium or Romanorum, was a stiff and crude sys- 
tem, under which the form was everywhere emphasised, the 
substance often neglected. 

Its remedies were cumbrous, madequate, and thick-sown 
with pitfalls for the litigant. It possessed none of the simple 
contracts indispensable for the development of commerce, had 
no law of partnership and none of agency. But great as were 
the intrinsic defects of the early Roman law, its efficiency as an 





(a) Res mancipi—i.e., practically, heritage in Italy including, as pertinents to 
land, slaves and beasts of burden, continued to be transferable by mancipatio only 
till towards the close of the Republic, when the Praetorian introduction of the 
exceptio ret venditae et traditae, and the granting of the actio Publiciana in rem, 
made mancipatio really useless. 
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engine of civilisation was even more impeded by the fact that 
its protection was sternly refused to all but the citizens of 
Rome herself. ‘The peregrin —the stranger within the gates— 
was an outlaw. His family relations and his commercial 
dealings were alike excluded from legal recognition. If he 
married a Roman citizen the marriage had none of the 
jural effects of a citizen-marriage. He could not enter into 
the only contracts which the law enforced. It was of no 
avail for him to go through the forms of mancipatio or 
necum. Nay, so inflexible was the law that the contract 
was void, not only if one of the parties, but even if one of 
the witnesses was an alien. The unprotected position of a 
foreigner at Rome is forcibly stated by Mommsen. “ What- 
ever the Roman burgess took from him was as rightfully 
acquired as was the shell-fish belonging to nobody which 
was picked up by the seashore.” This view of the alien, as 
legally NCU PU, is one of the most striking features of 
ancient society. To the Roman, the jus ecvile appeared by 
its very nature a law for Romans, and for Romans only. It 
was bound up with the worship of the Roman gods, in whose 
protection no foreigner had any part or lot. He did not 
regard the foreigner as necessarily a landless man, belong- 
ing to no city, an enemy of society, arods, or, in the 
Homeric language, autos, The alien might belong to a 
recognised community, having a jus civile of its own. But 
at Rome his national law had no force, and the law of the 
Romans did not extend to him. 

An amusing instance of a law, not applying to foreigners 
at a much later period, about 213 B.c., is recorded by Livy. 
In the agony of the Second Punic War, C. Oppius, the 
tribunal had carried a law, forbidding any woman to wear 
more than half-an-ounce of gold in ornaments, or to appear 
in a gay coloured dress, or to drive in any town or city, or 
within a mile thereof, in a carriage drawn by horses, unless 
it were to attend the religious rites. 

In a very human touch, Livy remarks on the indignation 
of the Roman women at seeing the wives of the Latin allies 
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driving in the streets of Rome, brave in purple and gold, 
while they had to go on foot, clad in plain apparel. (a) A 
system of law and of legal machinery such as this mani- 
festly required great modification, if not entire recasting, if 
it was to be rendered adequate to the needs of a rapidly 
advancing people. It might be tolerable during the period 
in Which Rome was merely an isolated burgh, possessing, at 
the most, an ill-defined and disputed hegemony over the 
communities in Latium. But shackled by its restrictions, 
the city would never have attained to the glory of Rome, 
the queen of Italy, much less to that of Rome, the mistress 
of the world, 

That a state of the law so ill-adapted to commerce was 
so long permitted to endure, is to be attributed mainly to 
the fact that the Romans in early days were primarily an 
agricultural, and not a mercantile people. Unlike the 
ireeks or Carthaginians, they did not turn first or most 
naturally to trading, and, especially, maritime trading. 
Indeed, a certain contempt for commerce, and a preference 
for rural occupations, was throughout the Republic highly 
characteristic of the Romans. When Cicero says, “ trading, 
if it is on a small scale, must be esteemed a sordid thing, 

. . but of all ways by which money is to be made, none is 
better than farming, none more fruitful, none more sweet, 
none more worthy of a free man” (De Off. i. 42, 151), he 
strikes a note at once familiar and pleasant to a Roman 
ear. 

From this cause, added to the natural conservatism of 
the people, and the almost superstitious reverence for the ' 
jus civile, the development of the law in a direction favour- 
able to commerce was neither early in its commencement, 
nor rapid in its progress. 





(a) “ At, Hercule, universis (sc. feminis Romanis), dolor et indignatio est, quum 
sociorum Latini nominis uxoribus vident eo concessa ornamenta, quae sibi 
adempta sint ; quum insignes eas esse auro et purpura; quum illas vehi per 
urbem, se pedibus sequi: tanquam in illarum civitatibus, non in sua, imperium 
sit.”—Liv. 34, 7. 
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The first important step was taken, not by introducing 
changes into the law itself, but by admitting to its protec- 
tion, to a strictly limited extent, certain privileged com- 
munities or individuals. This was done by making grants 
of conubium, commercium and recuperatio. In making 
treaties with allied peoples, especially with those of the Latin 
stock, it became usual to introduce a clause providing 
that the two peoples should have mutual rights of 
intermarriage, of trading, and of action. It is probable 
that the clause was commonly expressed in this general 
way and that the law to be applied was always the lex 
loca actus. 

The effect of such a clause was by no means to place the 
foreigner, who was covered by it, in the position of a Civis 
Romanus. Legal capacity is by us regarded as a bundle or 
group of faculties bound up together, and we are not in the 
habit of treating a man as legally capax with regard to 
certain acts, and dicapax with regard to other acts. But a 
foreigner at Rome who enjoyed conubium, commercium and 
actio was thereby entitled to exercise certain acts which the 
Roman law would recognise as valid, but was, as regards 
other acts or rights, not included in the grant to him, still 
outside the legal pale. The same phenomenon occurs among 
the Greeks who, in their treaties with other Hellenic states, 
made mutual concessions of ézvyauia, kowwvia adXakTiK}, and 
duaodocia, A peregrin at Rome who had conubium might 
lawfully marry a citizen wife. But the marriage was a 


peregrin marriage. The wife did not pass into the husband’s 


manus, and the children were not in his potestas. The 
institution of patria potestas was only possible as a relation 
between cives. Ulpian says, neque peregrinum civem 
Romanum neque civis Romanus peregrinum in potestate 
habere potest. The grant of conubium, accordingly, did not 
carry with it any part in most of the family law of Rome, 
manus, potestas, emancipatio, adoptio, legitima tutela and the 
like. The peregrin was not a member of a gens, he had no 
agnates, he could not be a patron, nor could he take as an 
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heir wb intestuto.(a) Commercium conferred by grant in 
general terms carried the capacity for being a party to necum 
and mancipatio, but whether it gave the peregrin the capacity 
to become the owner of Roman land, fundus Romanus, is 
matter of dispute.(b) Voigt thinks that the ownership 
of land was inseparably connected with the tribal organisa- 
tion, and strictly confined to cives.(c) Commercium, doubt- 
less, enabled the peregrin to acquire a pignus or hypothec, 
and if the peregrin had not commercium agrorum he would 
be included among the persons referred to by Modestine 
in quorum finitbus emere quis prohibetur, pignus uccipere 
non prohibetur. 

Recuperatio was the right granted by treaty of having 
questions between citizens and peregrins who enjoyed the 
privilege, or between such peregrins iter se, referred for 
trial to sworn recuperatores, or “ recoverers.” 

It is probable that the court was composed of an equal num- 
ber of arbiters from both nations and an umpire or oversman. 
They sat at the place where the contract was made and were 
bound to have the process terminated within ten days. A 
modern analogy might be found in the mixed Courts of 
seven judges which decide cases in Egypt between natives 
and members of the privileged countries.(d) 

Treaties containing mutual grants of conubium, commer- 
cium and recuperatio appear to have been made with 





(a) This view of the limited effect of conwhiuwm is strongly supported by 
Voigt, Das jus naturale, &c., der Rémer, vol. ii., p. 117 seq. 

(b) There might be a special grant of commercium to an individual, and that . 
might be limited to particular objects. Livy mentions such a grant made to 
certain envoys, in the year B.c. 170, of the right to buy ten horses each. 
Petentibus (sc. Gallorum legatis Romam missis) data, ut denorum equorum iis 
commercium esset, educandique ex Italia potestas fieret.—Liv. 43, 5. 

(c) The analogy of the Greek concession of similar rights supports this. 
They distinguished @yxrnos, the right to acquire land, from xowwvla dddaxrixh, 
the capacity for entering into mercantile contracts, and sometimes granted both. 
See Voigt, vol. ii, p. 111. 

(d) There is a separate treatise on the subject by Sell, Die Recuperatio der 
Romer, and a very elaborate account by Voigt. But the data are very scanty 
and many of the conclusions are quite conjectural. 
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most of the Italian communities including the Greek colonies 
in South Italy and Sicily. As regards these last it is not 
certain conubium was included in the grant. 

This clumsy expedient of conceding limited rights to the 
members of favoured nations must have afforded a very partial 
remedy, for with the growth of the city an increasing number 
of foreigners, especially from the East, flocked to Rome who did 
not enjoy commercium. And the system of favoured nations 
was rendered altogether unnecessary by the rise of an 
entirely new branch of law at Rome. This was the jus 
gentium. It is impossible to fix any particular moment of 
time as that of the rise of this new system, although Voigt 
makes a very ingenious attempt to do so. But a number of 
facts point to its obtaining a firm foothold during the sixth 
century of the city. The great extension of intercourse with 
extra-Italian countries which took place about that time, 
the absence of clauses of commercium in the treaties of this 
period, and the appointment of a Praetor Peregrinus about 
240 B.c., or as some think a few years earlier, seem suffici- 
ently to support this conclusion. 

Nothing can be more misleading than to conceive of the 
Jus gentium as in the least degree analogous to what is now 
called private international law. The fundamental principle 
upon which this system rests—viz., that in certain cases the 
Court will decide a question before it by the application of 
the law of a foreign independent power was never admitted 
at Rome. Indeed the birth of that science, as Huber has 
shown, was directly traceable to the break-up of the Roman 
Empire, and the conflict of laws which ensued on the rise of 
a number of different European states with their various 
laws and customs. . 

There was never any question at Rome as to whether 
either the lex loci actus or the lex domicilit should prevail 
over the lex fort. It was, indeed, very usual when a foreign 
country had been subdued and reduced to the rank of a 
province to leave it a limited “home rule,” and allow it to 
retain its own laws; and the provincial constitution, the lex 
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or formula provinciae, frequently contained a clause conceding 
to the people the right sus legibus uti. But the judge who 
administered this law was no more applying private inter- 
national law than is the Judicial Committee of the Privy 
Council when it decides a case from Jersey by the law of 
that island.(a) 

It is unfortunate that no uniform rendering of jus gen- 
tium has been adopted by English writers.(b) 

The definition of the term with which the work of Gaius 
opens, adopted by the compilers of Justinian’s Institutes, is 
“the law which natural reason settles for all mankind, which 
is equally observed among all peoples, and is called the law 
of the nations, being as it were the law which all the nations 
use.(c) This definition is obviously coloured by the philos- 
ophie speculations of a later age than that at which the jus 
gentium took its rise. The closest modern parallel is the 
law-merchant, and Bell’s definition of this in the preface to 
his Commentaries would have been accepted by a Roman 
lawyer almost word for word, as an excellent account of the 
jus gentium. ‘The law-merchant is universal. It is a part 
of the law of nations, grounded upon the principles of 
natural equity, as regulating the transactions of men who 
reside in different countries, and carry on the intercourse of 
nations, independently of the local customs and municipal 
laws of particular states. For the illustration of this law, 
the decisions of Courts, and the writings of lawyers in differ- 
ent countries, are as the recorded evidence of the application 
of the general principle, not making the law, but binding it 
down, not to be quoted as precedents, or as authorities to be 
implicitly followed, but to be taken as guides towards the 
establishment of the pure principles of general jurisprudence.” 





(a) It is surprising to find jus gentium given as “international private law” by 
the translator of Mommsen (History, i. 166). 

(b) Some of the Germans—e.g., Jors, employ the word Weltrecht for jus gentium, 
and Landrecht for jus civile. 

(c) “Law of Nations,” is inseparably associated in English with international 
law. 
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No doubt, ultimately, the jus gentium, or the equitable 
principles underlying it, invaded other branches of Roman 
law. But it was in its origin, and in its important aspect 
for us, a body of principles of general mercantile law 
administered by a Court with wide equitable powers. In its 
root-conceptions, and in its animating spirit, the us gentium 
was the antithesis of the jus cwile. Before the one the 
foreigner had no rights, except such as flowed from the free 
grace of the Roman state. Before the other Roman and 
Greek, Carthaginian and Syrian, in a word, every free man 
stood on the same footing. 

To the one the letter—the rigor juris—is everything ; 
the latter looks to the spirit, the aequitas. The question in 
the jus civile is, “ Were the forms complied with?” in the 
jus gentium, “What was the intention of parties?” The 
spirit of the yus gentium was to have constant regard to the 
bona fides of the parties, and to prevent the technicalities of 
law leading to the denial of substantial justice. The jus 
civile asked only, ‘‘ Is it so nominated in the bond?” The 
whole mercantile law of Rome, including the law of sale, 


hiring, deposit, mandate, partnership, and agency, belongs to 
the jus genttum, And as Professor Sohm justly observes, it 
is the law of obligations, and especially the law of these con- 
sensual contracts, the negotia bonae fider which forms the 
reuly permanent contribution to practical jurisprudence, 
What he says of Germany is true here also, 


“As to the remaining parts of Roman private law they 
never again attained to complete and absolute dominion, and 
are all on the point of being, more or less, superseded, and 
even formally abrogated by the coming civil code of Ger- 
many. But the Roman law of obligations will endure. It 
cannot be abolished. The intention of the purchaser, and 
hirer, &c,, is the same in all ages, and it is this intention 
alone that Roman law has made clear. The legislation of 
Germany may indeed repeal the Roman law on this subject ; 
in point of fact, however, it cannot fail to be a substantial 
re-enactment of it.” 
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How were the Romans, stubbornly attached as they were 
to the old jus civile, and by no means free from narrowness 
and even philistinism on the intellectual side, induced to 
open their doors to a system so un-Roman? Jhering, 
in an eloquent passage in his Geist des Rémischen Rechts, 
says: “It was a question of abjuring Rome in Rome 
herself, of detaching themselves from traditional ideas with- 
out abandoning them, and of applying upon an equal footing 
two opposite ideas to the whole system of the law, the 
national Roman idea and the cosmopolitan idea, of thinking 
as a Roman with regard to certain institutions and not 
others.” He compares the moral as well as intellectual 
qualities which the Romans needed to exert, in order to 
grapple successfully with the task, with those which a rigidly 
Catholic country would need to show in admitting Pro- 
testants to equal rights and liberties. 

To attempt anything like an adequate examination of the 
causes which led to the admission of jus gentiwm would be 
impossible in the space at my disposal. But the following 
points, especially, are to be kept in view (a) :— 

1. The growth of commerce and of intercourse with 
foreign nations made great modification of jus civile 
absolutely necessary, unless the progress of the city was 
to be arrested. 

2. This intercourse itself had widened the mental horizon 
of the Romans by making them acquainted with foreign laws 
and customs. And among the influences which worked most 
strongly upon them was their contact with the Greeks, and 


their increased knowledge of Greek literature and philosophy. » 


It was not that the Romans directly borrowed much of the 
substantive law, though the lea Rhodia de Jactu and the 
law of hypothec, in its origin, were importations from 
Greece. The Romans had undoubtedly, as a nation, a more 





(a) In addition to the two great works of Voigt, Das Jus Naturale, &c., and 
his recent Romische Rechtsgeschichte, the reader is referred to the extremely 
interesting book by Professor Jors, Romische Rechtswissenschaft zur Zeit der 
Republic, Berlin, 1888. 
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decided legal bent than the Greeks, and it is quite character- 
istic of the difference that the Roman schoolboy learnt the 
Twelve Tables by heart at an age when the Greek boy was 
reciting stirring passages from the [had and the Odyssey. (a) 
But the spell which the brilliant and beautiful genius of 
Greece cast over the society of Rome was not without a 
powerful effect upon the law. In place of their narrow con- 
ceptions of a citizen-law before which the alien had no rights, 
they were introduced to speculations about a natural law 
applying to citizen and alien alike, and about a common- 
wealth of all mankind governed by the impartial justice of 
the gods. This idea of natural law drawn from the duouwov 
dicaov of the Stoa was like a new spirit breathing upon the 
dry bones of the yus civile. Cicero contemplates the training 
of the lawyer as directly based upon philosophy, instead of 
as formerly upon a literal knowledge of the Twelve Tables 
or the Edict.(b) 

3. In addition to the growth of commerce and the leaven 
of Hellenism, the rise of the gus gentiwm was facilitated by 
a new class of learned and accomplished lawyers, themselves 
deeply imbued with foreign culture. These early jurists, 
who were almost all men of rank and wealth, were in the 
habit of giving advice without fee on matters of business as 
well as of strict law, and were consulted, Cicero roundly says, 
“about all things human and divine.” The houses of those 


(a) Cicero laments that this good old fashion had gone out—a parvis enim, 
Quinte, didicimus ‘si in jus vocat ito” et ejusmodi leges alias nominare—and 
Discebamus enim pueri XIT. Tabulas ut carmen necessarium quas jam nemo 
discit.—De Leg. ii. 9. [bid., 59. 

It is interesting to notice that, towards the close of the Republic, the 
Romans of the upper class had much the same feeling about things Greek as the 
German noble class had about things French in the time of Louis XIV. The 
Roman nobles affected the Greek language, Greek dress, Greek mode of arranging 
the hair, and so forth, and looked down upon the simple Roman ways, just as in 
Germany French was the Court speech, and everything French was thought to 
have grace and distinction, while things German savoured of the bourgeoisie. 

(b) Non ergo a praetoris edicto, ut plerique nunc, neque a XII. Tabulis, ut 
superiores, sed penitus ex intima philosophia hauriendam juris disciplinam putas. 

-De Leg. 1. 17. 
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of them who attained a high reputation were thronged with 
citizens, who came to consult them about their litigations, 
the sale or purchase of land, the marriage of their daughters, 
and even the methods of farming. It is no wonder that 
Horace says “the lawyer, when the client knocks at his door 
at cock-crow, envies the lot of the farmer” (Sat. i. 1, 9). It 
became usual for young Romans who were intended for a 
public career to be sent as pupils to the jurists, as Cicero 
himself was to Scaevola. They were allowed to be present 
at the consultations with clients, and the master discussed 
with them the legal questions which presented themselves. 
It is easy to see how in this way a more free and speculative 
treatment of law was rapidly engendered, The influence of 
the jurists rapidly increased, and with the rise of legal 
authorship, by which a systematic view of some branch of 
law was made possible, it became the dominant factor in 
developing a scientific body of legal principles. From the 
first penetrated with the Stoic philosophy the jurisconsults 
gradually became more and more emancipated from the 
narrow rigidity of the traditional national jurisprudence, a 
tendency which must have been strengthened by the advent 
of foreign jurists to Rome. It is not without significance 
that many of the most famous jurists were themselves 
foreigners. Salvius Julianus, the compiler of the Edict, was 
horn in Africa. Q. Cervidius Seaevola was a Greek, and of 
the so-called “classical” jurists not one can be pronounced 
with certainty to have been a Roman. Of Gaius hardly 
anything is known, but Mommsen thinks it likely that he 
was a provincial. Papinian is generally thought to have. 
been a Phoenician.(¢) Ulpian tells us himself that he sprang 
from ‘Tyre. Modestine was from some Greek-speaking 
province. The history of Paul is unknown. Possibly he 
may have been from Padua, which has erected a statue to 


(a) But Prof. Hofmann thinks he was a Roman, and cites Esmarch as of the 
same opinion. There appear to be very slight grounds for an inference either 
way. 
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him as a native, but some think he, too, was a Phoenician. 
It is quite plain that, even admitting the possibility of Gaius, 
Papinian, and Paul being Romans, they were not Romans of 
the type of Cato. They belonged to no great Roman family, 
and had none of the passionate and exclusive conservatism of 
such Romans, de vieille roche. In the eyes of these men the 
jus cwile had uno peculiar sanctity, and the jus gentium 
afforded an admirable field for the working out of general 
rules of law, and illustrating their application in particular 
cases. (a) 

4. The fourth great cause which facilitated the rise of the 
jus gentium, and, as I have said, this phrase, in the early 
period at anyrate, means, practically, general commercial 
law, was the undefined power of the preetor. 

The Roman magistrates, from the earliest times, had pos- 
sessed, under the name of imperium, an authority truly sove- 
reign. Part of this prerogative consisted in the jus edicendi, 
or right to issue an edict. By an official declaration the 
magistrate might promulgate his intention to pursue a certain 
course, to grant a particular remedy, or sustain a particular 
kind of defence in given circumstances, and the rule so 
enunciated became law during his tenure of office. 

This power was the safety-valve which preserved the jus 
cwile from destruction. The scientific speculations of the 
jurists would have been comparatively barren if the preetor 
had not been able to give practical effect to them in the edict. 

The appointment, about the year 240 B.c., of the Praetor 
Peregrinus gave a great impetus to the new law-merchant. 
Specially empowered to adjudicate in cases between citizens 
and foreigners, or between foreigners inter se, he was, from 
the first, untrammelled by the restrictions of the jus civile, 
and free to give full play to equitable considerations. The 
rules and remedies applicable to all mercantile contracts, 





(a) The generally accepted view that the influence and fame of the juris- 
consults came to a sudden end after the series of the “classical” jurists had been 
closed by Modestine, is ably combated by Prof. Hofmann in his recent work, 
Kritische Studien im Romischen Rechte. 

VOL. V.—NO. 4. ot 
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irrespective of the national law of the parties, received in 
many eases their shape in his hands, and, being recom- 
mended by their fairness and convenience, were afterwards 
borrowed from him by the Preetor Urbanus, and employed 
in dealings between citizens only. Jérs says: “The juris- 
diction of the Preetor Peregrinus was the workshop (werk- 
statt) in which the jus gentium was first admitted in 
substance as Roman law, while, on the other hand, it there 
obtained the external form in which it was received into the 
jus civile.” It must not be supposed that the quasi-legislative 
power of the praetor led to the wholesale introduction of new 
law. The legal instinct of the Romans preserved them 
from any such danger. The process was as gradual as the 
building up of case law with us, and much more akin to that 
than might at first sight appear. The early edicts probably 
contained little more than a few particular cases which had 
actually occurred. In certain circumstances the preetor had 
exercised his power adjuvandi, vel supplendi, vel corrigendi 
jus cwile by granting relief. His successor, recognising the 
justice and expediency of carrying on the same policy, 
announced in his edict on assuming office that he would 
follow this precedent. When the edict had attained greatest 
volume and perplexity it is probable, as Jérs thinks, that the 
preetor designate called in the aid of jurists to advise him 
what he should retain and what novelties he should intro- 
duce. There is pretty direct evidence for this in the accusa- 
tion made by Cicero against Verres of having called in the 
aid of dubious characters in drawing up his edict. No 


doubt better preetors turned to better men. Step by step: 


the edict grew, and the practical impossibility of dropping 
out any rule once established became at every step stronger, 
until it crystallised into a traditional body of rules the 
edictum tralaticcum which each praetor took over bodily 
from his predecessor. The edicts of both praetors were 
consolidated and published in a final form under Hadrian’s 
authority about 129 a.p. This was the natural result of the 
Empire, as the emperor was not likely to tolerate the 
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exercise of legislative power by the pretors. But the 
authorities including Mommsen and Lenel, are generally 
agreed that long before then the edict had become almost 
stereotyped—z.¢., the power of dropping out precedents had 
been lost, and Cicero was able to speak of it as, in his day, 
the chief source of customary law.(a) 

It was in the Court of the preetor that the most illumi- 
nating principle of the jus gentiwm—the one which eventually 
brought about the transfiguration of the jus civile—was 
clothed with circumstance. This was that regard must 
constantly be had to bona fides. Bona fides quae in con- 
tractibus exigitur aequitatem summam desiderat (D. xvi. 
3, 31). An action laid on any of the mercantile contracts, 
sale, pledge, hiring, mandate, might be met by the defence 
that the party seeking to enforce the contract had not 
shown bona fides, and if such a contract had been performed 
it might, on the same ground, be rescinded (VD. xviii. 5, 3; 
xix. 1, 11, 5). There is a close and striking analogy between 
the manner in which the praetor slowly modified the jus 
cwile and the growth of the equitable jurisdiction of the 
English Chancellors. Let us suppose that a new Chancellor 
in the early days of the Court’s history had possessed 
authority to take the volume of reports in which the 
judgments of his predecessor were recorded, and to determine 
what precedents he would follow, and in what analogous 
cases he would grant similar relief, at the same time striking 
out the judgments that seemed to him to be erroneous. 
And let him publish the rubrics of the cases so selected, not 
in the style, “in such-and-such circumstances it was held, 
&e.,” but in the style, “in such-and-such a state of facts 
I shall hold so-and-so, or allow relief in such-a-way,” and 
we shall have an almost precise analogy to the promulgation 
of the preetorian edict. But, having regard to substance 


(a) Consuetudinis autem jus esse putatur id quod voluntate omnium sine lege 
vetustas comprobarit ... quo in genere et alia sunt multa et corum multo 
maxima pars que preetores edicere consuerunt. 
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rather than form, this was very much the position of the 
early chancellors. 

The chancellor, like the preetor, had a somewhat indefinite 
right of interference, adjuvandi, vel supplendi, vel corri- 
gendi juris civilis gratia. Lord Eldon adopts this phrase of 
Papinian’s as applicable to the function of the Court. In 
one of his letters he says: ‘‘ The great defect of the Chancery 
Bar is its ignorance of common law and common law practice ; 
and strange as it should seem, yet almost without exception 
it is, that gentlemen go to a bar where they are to modify, 
qualify, and soften the rigour of the common law, with very 
little notion of its doctrines and practice.” And one of the 
greatest of the early chancellors, Lord Ellesmere, says in a 
passage cited by Mr. Spence: “It (the Court of Chancery) 
hath jurisdiction to correct the rigour of the law, by the 
judgment and discretion of equity and grace.” 

The guiding principle of the chancellor, that effect must 
be given to “conscience” or equity, is the modern counter- 
part of the preetorian regard for bona fides. Thus, to give a 
familiar instance, it was a rule of the English common law 
that a sealed instrument could only be discharged by an 
instrument of an equally high character. If a debtor in a 
bond paid the debt, and did not obtain an acquittance under 
seal, or a surrender of the bond, even though he took a 
written receipt, he was still liable in an action on the bond. 
One of the first reforms introduced by the chancellors was to 
put a stop to this injustice, an apt illustration of the preetor’s 
maxim, Bona fides non patitur ut bis idem exigatur. 

The ideal constantly present to the mind of both preetor 
and chancellor was that he must decide the matter according 
to bona fides,—“ conscience,”—extending a remedy, if neces- 
sary, where the strict law denied it, and not allowing injustice 
to be done by a slavish observance of legal technicality. In 
neither system was the mistake made of supposing that 
abstract justice, based on @ priori conceptions of natural law, 
was capable of being universally enforced by the Courts. 
But in both it was seen that there were many rights not 
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e different in kind from those enforceable at law, for which, 
for some merely technical or historical reason, no remedy had i 
e been provided, and that there were other cases where sum- i 
a mum jus was summa imjuria. Here it was that praetor 4 
of and chancellor alike saw their opportunity adjuvandi, vel : 
n supplendi, vel corrigendi. Such a pretorian remedy as } 
y the actio publiciana in rem falls strictly within modern i 
definitions of equity. If a thing had been transferred to i 
n any one from a person not the true owner, in a manner 
y, which would have passed the property if the transferor had 
‘y been the dominus, the transferee became the bona fide ! 
1e possessor. So also did a person to whom a thing had been : 
a transferred with the intention of passing the property, but in ' 
y) a mode inadequate by the strict law to effect that purpose, 
1e as—e.g., if a res mancipi were conveyed without mancipa- 
tion. In either case the title of the possessor would ripen 
st into ownership by usucapion. But if, before the prescriptive 
r- period had run, the possessor chanced to lose his possession, | 
- he had at law no action for the recovery of the thing. Here 
LW the praetor stepped in and gave him an action based on the 
an legal fiction that the usucapion had been completed. Apply- 
a ing Mr. Snell’s language, the right was “‘a portion of natural 
ler justice, which was of a nature to be judicially enforced, but 
a which the Courts of the common law (or, in Roman language, 
id. the jus civile), omitted to enforce for reasons of a purely i 
to technical and formal character.” The pretor, no less than 
r’s the chancellor, was “influenced thereto by considerations of 
what was right in substance and in conscience.” 
tor In the beginning the chancellors conceived themselves 
ng hardly more bound by authority than the early preetors, and 
ea- free to decide every case according to their private conscience. 
S06 The jealousy of the common law judges made them affect to 
In take this view of Chancery long after precedents were con- 
hat stantly cited there. In Fry v. Porter, 22 Charles II., Chief- 
Ww, Justice Vaughan was called in to assist the chancellor. An i 
ita. authority being referred to by counsel, the Chief-Justice 


said : “I wonder to hear of citing of precedents in matter of 
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equity.” Selden’s witty remark, though hardly seriously 
meant by him, expressed an opinion at one time widely 
entertained by common law lawyers: “ Equity is a roguish 
thing. For law we have a measure, and know what we trust 
to. Equity is according to the conscience of him that is 
chancellor, and as that is larger or narrower, so is equity. 
Tis all one, as if they should make his foot the standard for 
the measure we call a chancellor’s foot. What an uncertain 
measure would this be! One chancellor has a long foot, 
another a short foot, a third an indifferent foot. "Tis the 
same thing in the chancellor’s conscience.” 

But just as the preetors soon began to take up more and 
more of the edict of their predecessors, the Chancery judges 
became more and more bound by precedent, and by the 
maxim aequitas sequitur legem, a maxim itself borrowed 
from the preetorian rule, jus pretorium jus civile subsequitur. 
And equity, as every one knows, has now become as trala- 
ticious as the edict. One of the most famous of its modern 
expounders, Jessel, M.R., discussing in a recent case (Johnson 
v. Crook, 12 Chane. Div. 649), whether a rule of equity con- 
tended for had been established, said, ‘‘ Having examined 
not only the authorities | have mentioned, but some others 
to which I have been referred, and have found myself, | may 
say, I cannot find a trace of it before the case I am about 
to mention, and therefore, if there is such a law, it must 
have been made in the year 1866. Now, it could only 
have been made in the year 1866 by statute, because in the 
year 1866 equity judges did not profess to make new law, 


and when they state what the law is, they do not mean, as. 


might have been said two or three centuries before, that that 
was law which they thought ought to be law.” 

The analogy between Roman and English equity deserves 
a much fuller examination.(a) But even in outline it may 





(a) Mr, Austin, in a very cursory comparison (Jurisprudence, vol. ii. p. 614 
seq.), presses, I venture to think, somewhat unduly the points of difference. He 
does not refer to the most essential resemblance—viz., the constant aim at regard 
for the spirit and not the letter of the law. He says the pretorian equity was 
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help one to understand, what is at first extremely puzzling, 
how the broad and equitable principles of mercantile law 
ilmost imperceptibly worked their way into the Roman 
system of jurisprudence. The jus civile was undermined bit 
by bit without being formally abrogated. Step by step the 
jus gentium advanced, until by the combined efforts of jurists 
and preetors the Roman system of mercantile law became fit 
to be the model upon which the law of most of the European 
states of to-day has been largely moulded. 


F. P. Watton. 





ry 


administered by the ordinary civil tribunal, and the English equity by an extra- 
ordinary tribunal. But this is at most a difference of form, and in addition it 
overlooks the important part played at Rome by the Pretor Peregrinus, who was 
essentially a praetor to administer equity and not strict law. And his statement 
that “the equity administered by the Roman praetor was statute law, or law pro- 
mulged in an abstract or general form; whereas all, or almost all, Chancery 
law is not statute but judiciary law” is, for the reasons given in the text, quite 
misleading. 
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The Public Interest in Divorce Suits.—Nothing need be said, if any- 
thing could be said, to impugn the justice of a recent decision on the conduct 
of agents engaged in a divorce case. But there is a point of view from which 
it may be urged that perhaps a little too much has been made of the duty 
upon practitioners in regard to the public interest in such cases. No one 
ought to obtain divorce in the Scottish Courts who has not good grounds, 
both as to the jurisdiction of these Courts recognised by the law of 
Scotland, and as to the merits. In both respects an honest case must be 
presented ; the Court must not be wilfully misinformed or misled by the 
suitors or their representatives. There are many points of difficulty in the 
law of divorce, as in the precise kind and measure of evidence necessary 
to prove desertion, or the plea of condonation or connivance. Thus, justly 
giving an injured spouse fair means of obtaining redress may shade into the 
consistorial offence of collusion. Such cases are for the most part unde- 
fended and it is supposed to be for the public interest that no decree shall 
be granted if there be any obstacle whatever, small or great, capable of being 
stated or pleaded against the divorce. There are, it is true, people bold enough 
to maintain that when the interests of the parties to the suit and their 
children, if any, are attended to and justly dealt with, the public has no 
further interest in the matter. Marriage is a contract, and should be 
dissolved on the proper grounds emerging, with due provision for the 
children, all matters of private right. But this is not the view of the 
law. Divorce is matter of public concern; and the public is interested 
to see that, whatever may become of the parties or their children in an 
unhappy marriage, the status of marriage shall not be interfered with 
except upon grounds both as regards jurisdiction and merits recognised by 
the law of Scotland, and that no difficulty shall be spared to the applicant. 
Now, is it not a little too much to expect that this kind of public interest 
shall be attended to by the private parties, or in the most common case by 
the one private party who appears and sues for divorce? Is such a party, 
or are his representatives bound, to raise difficulties which are sometimes 
due to the unsettled state of the law, sometimes to the vagueness or 
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uncertainty of the facts! Assuming the case to be in its substance honest, 
and not in any sense the product of a mere fraudulent conspiracy to deceive, 
it would be hard indeed to say that the private parties or their represent- 
atives are to present their case in any but the most favourable aspect for 
attaining their object. So long as the law insists on treating the dissolution 
of marriage by judicial decree as a matter in which society has an interest, 
paramount to that of the parties and their children, then society should 
have its own appointed guardian for its public interest in all such cases. 
The only explanation why such intervention in the public interest 
was not specially provided for until 1861, is probably that the judge 
was supposed in divorce cases not to help the suitor, but to act the part 
of counsel for the public. In 1861, by section 8 of the Conjugal Rights 
Act, for the first time in the history of Scots law, specific provision 
was made to secure a representation of the public in divorce cases. 
That provision is twofold—(1) that the Lord Advocate may ex proprio 
motu intervene ; (2) that the Court may, whenever they think it proper, 
cause any suit for declarator of nullity, or for divorce, to be laid before 
the Lord Advocate, in order that he may determine whether he should 
appear. This provision, with all that it implies as to a system of submitting 
such cases to the supervision of the Lord Advocate, is quite sufficient to 
meet the need which has appeared so clamantly in the recent proceedings 
against agents in a divorce case. Not much effect has been given to the 
statute either by the Lord Advocate, or the Court; indeed, it may be said to 
have slipped out of notice in practice (see Mackay’s ‘ Manual of Practice,” 
p. 478). A short Act of Sederunt, such as is authorised by the statute, 
would probably be necessary, and would certainly be expedient to make the 
Lord Advocate’s supervision effective. Provision would require to be made 
for his having access to the proceedings in every declarator of nullity, or 
suit for divorce, at any stage. There is at present no position more dis- 
agreeable for a practitioner in such cases when undefended, than to find 
the judge his only opponent in a nice question of law, arising either 
upon averment or concluded proof. Why should the Lord Advocate 
not intervene if he thinks the public interest concerned in any such 
point? Probably, however, his most frequent ground for appearance 
would be suspicion of collusion, or that the case was not an honest one. 
It is not desirable that a public official, acting at the public expense, 
should be meddlesome in the way of suggesting and pleading defences 
when only private interests are involved. But when clear public interests 
in the proper administration of the law are concerned, then it should be 
the practice, as well as the statutory right and duty, of the Lord Advocate 
to intervene. It is probable enough, that if his Lordship had seen the 
proceedings in a late notorious case, either in the ordinary course of his 
duty, or on remit to him by the Court, there would have been fuller investi- 
gation and less scandal. 
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Obedience to Command,—The recent vreat calamity to the British 
Navy has naturally caused much speculation in the lay mind as to whether 
in all circumstances an officer in either of the great services is bound to 
obey the command of his superior. That question may mean two things— 
Ist, Will disobedience to the order expose in every case to discipline? 2nd, _ 
Will obedience be a suflicient plea for protection as to civil and criminal 
consequences ? As to the first point, it is frequently forgotten that the official 
orders, under which the naval manewuvres were taking place, expressly gave 
u discretion to officers where literal obedience to orders seemed likely to 
lead to disaster. Even without such an express discretion, there are many 
imaginable cases where a court martial would excuse disobedience. As to 
the second point, which is more interesting to the public, the views of 
Willes, J., in Keighly v. Bell, 4 F. and F. 790, are founded on by Sir 
Frederick Pollock and Sir James Stephen in their respective attempts to 
explain the civil and the criminal law of. the matter. Three conditions are 
said to be necessary to establish civil protection—(1) the order must pro- 
ceed from a person whom the defender is generally bound by the rules of 
the service to obey ; (2) the order must be of a kind which that person is 
generally authorised to give; (3) the order must not be manifestly unlawful. 
On the other hand, although an accused person is not protected simply by 
the fact that he acted in obedience to orders given by a civil or military 
superior, the fact that he did so act, and the fact that the order was 
apparently lawful, are most important pieces of evidence to show that he 
believed on reasonable grounds that the facts were such as to justify his act 
apart from the order given. See the case of the marine firing on boats, when 
this was not necessary to preserve the ship (A. v. Thomas, 1 Russ, Cr. 823). 
The law gives no countenance to the idea that officers are bound to obey 
orders blindfold, or like machines, without relation to the surrounding 
circumstances and the necessary results of their acts. Discipline has im- 
proved in the services in the precise ratio in which men have been treated 
as intelligent moral beings, and not as wooden automata. 


Law of Riot.—The fact that certain miners were shot by the military 
at Featherstone has produced a painful sensation in the country. It is 
satisfactory, however, that even by the miners of Derbyshire the military 
are not blamed for the untoward result ; the plea of “acting under orders” 
is universally accepted. It is not so satisfactory that the Press has been 
crowded with gross blunders as to the actual state of the law on this 
subject, and with sentimental suggestions for its alteration, mostly of a 
mischievous kind. The two leading blunders are—(1) that soldiers, or 
other citizens, may fire on a crowd only after the Riot Act has been read ; 
and (2) that, even in that case, it is unlawful to fire until the statutory 


hour has elapsed. It cannot be too frequently, or too emphatically 
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repeated that there is a common law of riot, according to which it is not 
only the right, but the duty, of every loyal citizen to assist by force in 
putting down dangerous riots, which in England would be called felonies. 
As was pointed out in this Review (Juridical Review, iii., p. 128), by Sheriff 
Birnie, an authority on the practice as well as the law, both magistrates 
and citizens have been tried for not calling in assistance or for refusing to 
assist, and this altogether irrespective of the Statute. On the other hand, 
the reading of the Act and the elapse of the statutory power do not create 
an absolute protection, because at all times and under all circumstances 
magistrates, soldiers, and private citizens are bound to proceed “ with due 
humanity and discretion.” Indeed, the Riot Act is read in the hope that 
the mob may immediately disperse. It would be improper to anticipate 
the conclusions of Lord Bowen’s Committee, but it may be permitted to 
point out that (assuming that the repeated orders to fire were justified by 
the great and menacing display of violence), the situation at Featherstone 
illustrates the practical wisdom and good sense of two observations made 
by Sheriff Birnie, wbi supra. It is so important that, if possible, riots 
should be dealt with by police alone, that greater facilities should be given 
for the compulsory supply of additional police. In the next place, if the 
police force cannot be sufliciently augmented, an effort should be made to 
obtain cavalry as the support of the police. Also, a magistrate should 
accompany the military. 


Catholic Disabilities.—It was probably desirable to decide by a test 
zase, as has been done in Rankine v. Dempster (30 Se. L.R., p. 831), that 
it is not unlawful for a Parochial Board to remunerate out of the poor 
assessment a Roman Catholic clergyman who has with their consent 
rendered religious assistance to the Catholic inmates, even although the 
Parochial Board has also appointed a Presbyterian Chaplain at a salary. 
The Court took the view that, the inmates being entitled to religious 
assistance, such a payment under a reasonable arrangement, was not wltra 
vires of the Board. Substantially, the same point had already been decided 
by Sir James Stephen, in 7he Queen v. Haselhurst, L.R. 13 Q.B.D. 253, 
although, oddly enough, no reference is made to this authority in the 
argument in Rankine’s case, or in the opinions of the Scottish Judges. It 
seems unfortunate, that upon this, as upon so many other points, the legal 
position of our Roman Catholic fellow-citizens should have been left open 
to the smallest doubt. Perhaps the most extraordinary illustration of this 
uncertainty may be found in the fact, that, according to the high authority 
of Sir John Coleridge’s reply, as Attorney-General, to Sir Colman 
O’Loghlen in the House of Commons, on 6th May, 1872, it is extremely 
doubtful, on the statute 30 & 31 Vict. c. 62, whether there is any disability 
against a Roman Catholic becoming Lord Lieutenant of Ireland, or Lord 
High Chancellor of England. The Attorney-General’s opinion was, that 
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us regards these two offices the Emancipation Act left things exactly as 
they were, and that accordingly since the Consolidated Oath was repealed 
in 1868, Catholics have been eligible. This, also, is the opinion vigorously 
maintained by Mr. Lilly in his recent work, on the Law specially 
affecting Catholics, but in the debate on Mr. Gladstone’s Relief Bill, 
in 1891, no allusion was made to the fact that probably no relief is— 
required. An example of a real living Catholic disability came up in the 
recent case of Boyer v. Bishop of Norwich, decided in the Privy Council, 
in 1892, where it was held under the Statute 13 Anne c. 13, that the 
Catholic heir of a deceased benefactor could not nominate to a college living 
at Cambridge. The college was willing to present, and did present, but 
the Bishop would not institute. ‘lhe disabling law as regards the 
patronage of church livings is older in date. The whole subject of Catholic 
disabilities is of great historical interest, and should be studied in Mr. 


Lilly’s excellent manual. 


Freedom of the Bar, not /e Barreau Libre. ——'The sentiment of 
independence has always flourished in the Scottish Bar, although from 
time to time its assertion may have been inadequate. We may therefore 
be permitted to congratulate the ancient and honourable Bar of France 
upon the stand which they recently made against most sinister influences 
in the Panama affair. Napoleon said he wished he could cut out the tongue 
of every advocate who spoke against the Government; and this, M. de 
Mézerac assures us in the Revwe des deux Mondes, was the spirit in which the 
speeches and cross-examination of counsel for the accused in the recent trial 
were received in several influential quarters, Since then the proposition has 
actually been made in the Chamber by M. Trouillot for the suppression of 
the Bar, with all its traditions of professional honour and culture, and all 
its guarantees for the public safety. This is what the French, with uncon- 
scious irony, call le Barrean Libre. When the Bar was first suppressed 
at the time of the Revolution, Camille Desmoulins raved in his picturesque 
way about “justice having chased the sellers from her temple that she 
might listen gratuitously to the poor, the innocent, and the oppressed.” 
“« Les hommes de loi, ci-devant appelés avocats, ne devant former ni ordre ni 


corporation, nauront aucun costume particulier dans leur fonctions” 
(Decree of 2nd September, 1790). The stern logic of facts soon proved, 
even to the satisfaction of Napoleon, how necessary an independent Bar 
was, not merely to the pure administration of justice, but to the govern- 
ment of a great empire. Long may the true arreauw Libre of France 
survive to protect the liberties and to moderate the counsels of the country 


they have served so well. 


New Ways with Old Offenders.—Practising lawyers give so little 
attention to questions of penology, that we desire to call attention to the 
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valuable paper by Mr. Crackanthorpe, Q.C., published under the above 
title in the Nineteenth Century of the present month. After a rapid 
sketch of the code of penal servitude and imprisonment, as modified by 
the separate confinement system, the probationary stage system, and the 
system of conditional release, Mr. Crackanthorpe discusses the extent to 
which the various Courts have exercised the powers given by the statutes 
of 1879 and 1887 for the probation of first offenders, the establishment of 
reformatories as a substitute for imprisonment in the case of convicted 
children under the age of sixteen, and the greater stringency shown 
towards the habitual criminal. The views of Sir James Stephen, Sir 
Edward Fry and Mr. Charles Hopwood on the objects of punishment 
are then criticised, and the onesidedness of both the philanthropic and 
retribution schools is pointed out. The interesting statement by Sir Henry 
Hawkins in the New Review for June, 1893, to the effect that he treats 
previous convictions merely as disentitling the convict to the amount of 
mitigation of sentence which previous good conduct would have given him, 
leads to some eulogistic criticism of la loi Bérenger, the system of con- 
ditional condemnation introduced to the French Criminal Courts about 
two years ago. The principle of that law is a recorded notice to the first 
offender that a second offence must be punished by the maximum punish- 
ment allowed by the law, and possibly by twice the maximum. This is 
certainly more definite than the British First Offenders Act of 1887. Mr. 
Crackanthorpe does not believe in the coddling of prisoners, and makes an 
amusing reference to the great American prison of Elmira as “ containing 
the material comforts of a temperance hotel with the intellectual luxuries 
of a mechanics’ institute.” He believes, however, that a reform in the 
inequalities of sentences is required, and while condemning the suggestion 
of the Council of Judges that there should be a Court of Review for 
the severer sentences, he demands the issue of a Royal Commission to 
frame general rules on the subject of punishment. The paper concludes 
with a note on police supervision, which the author defends as beneficial 
to the convict. ‘In the Metropolitan district,” he says, “a discharged 
prisoner has a better chance than a discharged pauper.” 


Rating of Machinery. — The Scottish Valuation Act directs the 
assessor to include in his valuation of factories “all machinery fixed or 


attached to any lands or heritages.” Scarcely any decisions have been pro 


nounced on the interpretation of these words, but, by agreement among the 
assessors, it has been their established practice to include in the valuation 
the motive power of the boiler, engine, and great gearing or shafting, 
The distinction is obvious between this machinery and the machinery 
adapted to the special purpose of the manufacture, and which, although 
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connected with the motive power, may be disjoined from it. But it has 
never been decided that even the motive machinery is ‘ fixed,” in the sense 
of the statute. Lord M‘Laren says that “the machinery requisite for the 
application of water power has always been regarded as fixed, and 
steam-engines, though not so clearly connected with the Jand, have usually . 
been dealt with as fixtures.” This statement, however, relates to the 
rights of heirs and executors, which are not only more strongly governed 
by considerations of intention than is possible in the case of liability to 
public assessment, but as to which totally different presumptions of inten- 
tion must arise. Apart from motive machinery, the greatest diversity 
prevails in Scotland as to the other machinery, in each particular industry, 
which should properly be included in the valuation of a factory. In the 
recent English cases of Laing and Bishopwearmouth, L.R. 3 Q.B.D, 299, 
and 7'yne Boiler Works Company, L.R. 17 Q.B.D. 651, aff. 18 Q.B.D. 81, 
the very comprehensive principle was laid down that all machinery in a 
mill, although remaining personal property, and although not physically 
attached to the premises, being capable of removal without injury to itself 
or the freehold, was, nevertheless, to be included, as enhancing the value of 
the hereditament, provided it was necessary to the business carried on. 
These decisions could not have been pronounced in Scotland, because they 
are inconsistent with the language of the Valuation Act. Accordingly, in 
the case of the North British Railway Co. v. Assessor of Railways and 
Levels, 26th September, 1887, 25 Sc. L.R. 4, Lord Fraser held, in order to 
become liable, as heritage under the statute, machinery must be “ fixed in 
such a manner that it cannot be detached from the building without 
destruction to the building.” [See the decision, well stated, in Sheriff 
Armour’s work on “ Valuation,” pp. 90-92.] It is believed that, if the prin- 
ciple of this decision were given effect to, it would cut deeply into the 
existing practice of valuation. Even motive machinery would cease to be 
liable, wherever it was not fixed in the sense of this decision, and, no 
doubt, very little of the special machinery for manufacturing processes 
would come under this description. The difficulties of getting points 
stated for decision in the Valuation Appeal Court are very great, and it 
seems probable that legislation will, ere long, decide all such questions in 
one direction or another. On the one hand, the assessors of Scotland desire 
to have a statutory interpretation of “fixed and attached,” which would 
include everything going to the heir, and not to the executor, in a question 
of succession; a great extension of the liability of machinery. On the 
other hand, the Rating Dill promoted by the manufacturers proposes to 
exclude from assessment any machinery so fixed only that it can be 
removed without necessitating the removal of any part of the hereditament. 
The proposal is that the site should be valued as if empty of all machinery 
usually supplied by the tenant, but the Bill expressly subjects to liability 
machinery used in or on a hereditament for producing or transmitting first 


motive power, or for heating or lighting. It does not appear how the ques- 
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tion can be finally solved, apart from the larger question of the liability of 
personal property to local assessment. 


Appeal on Facts.—From the observations made by the Law Lords in 
Rixon v. Northern Tramways Company (22nd June, 1893), 30 Sc. LR. 
944, it may now be taken as an established rule that there is no longer, 
strictly speaking, an appeal on facts to the House of Lords, but that cause 
must be shown against a unanimous judgment on fact in the Court below, 
in the way pointed out in ixon’s case. The Lord Chancellor says: “ It 
would be contrary to the precedents upon which your Lordships have 
acted, to overrule the judginent so arrived at by the Inner House, unless 
it is clearly, conclusively established that the fraud had been committed, 
and that the Court below, in coming to the contrary determination, had 
erred by overlooking some cardinal fact, or disregarding some consideration 
which manifestly ought to have controlled and determined their judgment.” 
From the opinions of Lords Watson and Shand it appears that this rule, 
whatever it means, is confined to the case of two concurrent judgments on 
fact by the Court below; ‘“‘concurrent” being used in the sense of agree- 
ing. Lord Shand further says there is to be no interference “ unless there ° 
has been an obvious miscarriage of justice, or a clear omission to take into 
view evidence which was before the Court.” It is impossible to say that 
their Lordships have, on this matter, expressed themselves with the clear- 
ness which was desirable. Two things, however, are plain. They were 
not dealing merely with questions of credibility. They were not merely 
expressing the natural reluctance (whether arising from modesty or indol- 
ence) of a Court of Review to interfere. They, no doubt, intended 
definitely to limit the right of appeal. Their right to do so is just as 
doubtful as Lord Young’s right to limit the right of appeal from the Sheriff 
Court to the Court of Session. It is desirable that the right of appeal to 
Westminster should be further limited by statute, but judges seldom make 
a good job of legislation which is incidental to a judgment. The position 
occupied by the Law Lords, however, is strong, because their practice cannot 
be overturned by a superior Court; and if it were made more definite, it 
would be accepted with equanimity by the profession. 


Reconstruction of the English Circuits.—Another instalment of the 
legal reforms embodied in the belated Report of the English Judges was 


paid over to the public on the Ist of October, when an order in Council 


brought into operation the following rearrangement of the Circuit system. 
There are to be four Circuits—(1) Autumn (25th October to 21st December), 
civil business being taken at Liverpool, Manchester, Leeds, and Swansea ; 
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(2) Winter (11th January to 28th March), for civil and criminal business 
at all assize towns ; (3) Easter (11th April to 18th May), civil and criminal 
business being taken at Liverpool and Manchester, criminal business only 
at Leeds; and (4) Summer (29th May to 12th August), for both civil and 
criminal work. The merits of this scheme are sufliciently obvious. It 
meets, although with what success remains to be seen, the demand of the 
great provincial centres for the permanent localisation of branches of the 
High Court in their midst, by giving to a few at least of those centres 
extra facilities for the trial of civil cases. It provides for the administra- 
tion of itinerary justice all the year round, and by the distribution of 
circuit business which it thus effects, it enables a varying proportion of the 
common law judges (probably never less than four or five) to be always in 
town for the trial of metropolitan causes. 
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Reviews of Books. 


Manual of Practice in the Court of Session. By A. J. G. Mackay, 
Advocate, Sheriff of Fife and Kinross. Edinburgh: Wa. Green & 
Sons, 1893. 


Tuis manual is a great improvement on the larger work in two volumes 
published by Sheriff Mackay in 1877 and 1879. We do not dispute the 
value or interest of the historical matter that adorned these volumes. 
History, however, is out of place in a book meant for practical reference ; 
it is even apt to irritate the Philistine practitioner. Sheriff Mackay, 
therefore, does well to reserve his pearls for the Society of Antiquaries. 
It is possible to walk about the Parliament House without knowing the 
early history of the building ; and it is possible to draw an accurate sum- 
mons without referring to Dallas’ “Styles,” or the chapter on brieves in 
Balfour’s “ Practicks.” Sheriff Mackay has also omitted certain forms of 
pleading, and certain discussions on moot points; he has greatly abridged 
the statement of substantive (as distinguished from adjective) law in vari- 
ous chapters; and he has not reprinted the overwhelming appendix of 
Procedure Acts and Acts of Sederunt. The result is a compact, clearly 
arranged, and highly practical work of 678 pp., with a careful index of 
80 pp., and a list of cases of other 40 pp. As regards the last 
portion of the work, we doubt its value, because lawyers do not connect 
points of practice with the names of cases. A word of admiration is 
due to the thoroughness with which a list of additions brings down the 
law to the latest moment. We shall not pretend to form and express a 
critical judgment on this manual, the real value of which only time can 
test. It seems to be a remarkably clear and accurate condensation of a 
great mass of law necessary in the daily life of the Court. The chapter on 
Reduction is especially good. But are we for ever to submit to the ridicu- 
lous forms sanctioned by Lord Deas in the case of the Officers of Ordnance, 
22 D. 219% Sheriff Mackay may rest assured that he has succeeded in 
laying aside the spirit of the Roman Augur, and in writing a language 
“understanded of the people.” Of course, even on a first perusal, state- 
ments appear to which exception may be taken. ‘A single member of a 
VOL. V.—NO. 4. 2D 
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company may, however, sue a reduction of an agreement by the company 
on the ground of fraud, but not of ultra vires.” This is a singular proposi- 
tion to found on the case of Rion, which, by the way, is mis-cited. So 
also, while the book is well printed, some printer’s errors are sure to occur. 
The School Board of Mochrum appears as that of Moreham, and Douglas 
for Dunglas in 15 Sh. 314. We think that the learned Sheriff and his 
assistant, Mr. J. J. Cook, Advocate, may be congratulated on having pro- 
duced a work of permanent utility to the profession. 


Principles of the English Law of Contract. By Sir Wittiam R. Ansoy, 
Bart., D.C.L., Barrister-at-law, and Warden of All Souls College, 
Oxford. Seventh edition. Oxford: CLarenpon Press, 1893. 


This book was originally designed strictly as a treatise on the general 
principles of contract, and to this design Sir William Anson has continued 
severely to limit himself in all succeeding editions. While, then, the 
principles which govern the formation, the operation, the interpretation, 
and the discharge of the contractual obligation are thoroughly, though 
concisely, discussed, the author never allows himself to wander into the law 
of particular contracts, and does not aim, except by way of illustration, at 
detailing the modes in which the general principles have been applied to 
special states of fact in the course of judicial decision. The work is not, in 
short, like Addison or Leake, a store-house of authorities, but an ordered 
and luminous statement of the principles which govern the contractual 
relation. Asa result, the reader of Anson, instead of being oppressed and 


overpowered by a mass of decisions, finds himself pleasantly surprised at 


discovering how logical and consistent the law of contract, on the whole, 
really is. .This happy result is partly due to the lucidity of the treatment, 
but, it is also attributable to the author’s power of clear definition, and to his 
masterly analysis of the legal terms involved in the coneeption of contract. 
Distinctness and accuracy in the use of legal terms, were, indeed, to be 
expected in a work by Sir William Anson, for no one has pointed out more 
forcibly the practical evils resulting from confused, and ambiguous legal 
terminology. Vide, Notes on Terminology in Contract,” Law Quarterly 
Review, vol. vii., p. 337. 

In this edition, the corrections and additions, rendered necessary by 
legislation or judicial decision during the last two years, are carefully 
incorporated. During that time, the cases affecting contract have been 
numerous, and some of them highly important. For example, on the 
question of what constitutes sufficient communication of acceptance, 
we have Carlill v. Carbolic Smoke Ball Co. (1893), 1 Q.B. 269 ; Henthorn 
v. Fraser (1892), 2 Ch. 27, and other important cases ; on the effect of the 
pledge of negotiable bonds by a party acting without authority, London 
Joint Stock Bank v. Simmons (1892). A.C. 217; and as to the liability of 
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a principal for the fraud of an agent, Bawden v. London & Cy. Ass. Co. 
(1893), 2 Q.B. 541. Then, again, following on the Dock strike, there has 
been a series of important shipping cases on the question with whom lies 
the risk of supervening impossibility of performance. Another important 
decision is Maxim Nordenfelt Co. v. Nordenfelt (1893), 1 Ch. 630, in 
which the whole law as to agreements in restraint of trade was elaborately 
reviewed by the Court of Appeal. 

We have observed a number of corrigenda not mentioned in the list. 
One seems, for instance, to have heard of Lickbarrow v. Mason, before the 
year 1893, 

J. M. 1. 


The Law of Corporations and Companies: A Treatise on the Doctrine 
of Ultra Vires: being an investigation of the Principles which Limit 
the Capacities, Powers, and Liabilities of Corporations, and more 
especially of Joint-Stock Companies. By Srzwarp Brice, M.A., 
LL.D., London, of the Inner Temple, one of Her Majesty’s Counsel ; 
3rd Edition, revised throughout and enlarged, and containing the 
United States and Colonial Decisions. London: Stevens & Haynes, 
1893. 


In the preface to this the third edition of his well-known treatise on 
the doctrine of wltra vires, the author confesses that “the work has now 
grown to be, and might with more correctness be styled, a Treatise on the 
Law of Corporations and Companies, with special reference to that 


doctrine ;” and accordingly, while adhering to his former title, he prefixes 


a more appropriate designation—The Law of Corporations and Companies. 
When the original title was bestowed, now nearly twenty years ago, the 
principles of corporation law had been but imperfectly illustrated by 
decision. Corporations were regarded as artificial persons. They wer 
contrasted as to their capacities witii natural persons, and the decisions 
turned mainly upon the disabilities imposed upon them by their instru- 
ments of incorporation, ‘These disabilities resulted in acts, for which the 
term ultra vires was found a convenient description ; and as modern com 
merce developed more and more rapidly in the direction of corporate 
enterprise, and corporations appeared more and more frequently in’ the 
character of litigants, the so-called doctrine of u/tra vires was gradually 
evolved to solve the questions presented for decision. In its original form 
Mr. Brice’s work was « treatise upon this doctrine, or rather upon corpora- 
tious regarded solely from the point of view of u/tra vires, the chapters 
being grouped under heads expressive of the influence of the doctrine upon 
the constitution, powers, and actings of corporations, It is evident, how- 
ever, that even this mode of treatment involved a pretty exhaustive 
examination of the principles of corporation law, and the true scope of the 
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work was from the first appreciated by the profession. In his second 
edition, published within three years of the first, the author greatly 
enlarged the scope of the enquiry, dealing with the general nature of 
corporations, and of the doctrine of ultra vires as affecting their property, 
privileges, transactions, and jural relations in general, It contained also a 
statement of the American law, based upon a full citation and examination 
of the numerous American decisions, the value of which was immediately 
wppreciated in the United States, where, as we learn from the preface to 
the present edition, it has been twice reprinted. In fact the work then 
became, and has since, in spite of the author’s disclaimer, been recognised 
as a complete exposition of the principles of corporate law. 

The present edition brings the law down to date, dealing more especially 
with the numerous decisions to which the remarkable increase of commercial 
corporations in the present day has given occasion. Much of it appears to 
have been rewritten, and some of the chapters have been considerably 
enlarged, notably that upon the dissolution of corporations, which now 
exhibits an admirable summary of the principles regulating the liquidation 
of companies. The latest authorities appear in all cases to be cited, the author 
being able in many cases to state decidedly points which even very recent 
writers are obliged to put as matters of opinion. For instance, the moot 
point as to the construction of sec. 17 of the Bills of Sale Act, 1882, noted 
by Mr. Buckley in the 6th edition (1891) of his work on the Companies 
Acts, p. 170, has been decided by re Standard Manufacturing Co., 1891, 
1 Ch. 627, cited by Mr. Brice, p. 235. There is a complete table of 
statutes, including the most recent ; but although the Companies (Memo. of 
Assoc.) Act of 1890 is duly enumerated therein, it receives no further 
notice in the text than by reference to a footnote on p. 401 ; and the state- 
ment (p. 58) that “the memorandum of association, being, as it were, the 
charter of a registered company, cannot be altered,” has been reprinted 
without qualification! Between three and four thousand cases have been 
cited, and are collected in a table of cases prefixed to the work, in which 
the pages where the facts of » case or an extract from the judgment are 
given are distinguished by an asterisk before the number of the page. This 
is an admirable plan. Every one knows the handiness of a reference to the 
page where a particular case is dealt with in a legal treatise. To the 
practitioner acquainted with case law, indeed, a good table of cases is 
almost as useful as a good general index. But in this latter respect the 
present work leaves nothing to be desired, the general index, which is most 
complete, extending to one hundred pages. The Scots lawyer will regret 
the absence of a reference to the decisions of his own Courts, the only 
Scottish cases noted being those which have reached the House of Lords. 
But to make up for this, Colonial and American decisions have been freely 

‘cited, and present a wealth of illustration not at present to be found in our 
reports, though, if the multiplication of corporations by registration under 
the Companies Acts in Scotland continues at its present rate, Mr. Brice’s 
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next edition may include decisions of the Court of Session. His work is 
now too well known to need praise, or to be affected by criticism. In its 
latest form it will, no doubt, prove as useful and acceptable as ever to the 
numerous laymen and lawyers who are concerned with the constitution, 
working, or dissolution of all descriptions of corporations. 


G. W. B. 


Trusts, Trustees, and The Trust Act in Scotland, with a Chapter on 
Executors. Dy Cuartes R. A. Howpen, M.A., Advocate. 


Mr. Howden has set himself to write a book which shall be of service 
not only to the profession but to members of the public. It is, of course, 
difficult to write a law book so as to be at once accurate and readily 
intelligible to the lay mind, and Mr. Howden is fairly entitled to be 
congratulated on the success which has attended his effort. As explained 
in the preface, no attempt has been made “ to deal with the law of Trusts 
in all its ramifications,” the author’s purpose having been “ to discuss the 
law chiefly in connection with gratuitous trusts.” Accordingly, the work 
does not deal with questions of vesting and succession, nor, except 
incidentally, with “Bankruptcy Trusts.” It, further, does not deal (save 
in the most general manner) with the completion of title to trust 
properties: in particular, it omits all reference to the superior’s claim for 
casualties on the trustee’s entry. The book consists of some 400 pages, 
divided into twenty-five chapters, each sub-divided into a number of 
sections. There is also a short appendix containing the Trusts Acts and 


excerpts from one or two other statutes, an index of cases cited, and a full 


and carefully arranged index of subjects. Throughout the book the 
author has proceeded largely on the principle of quoting from Acts 
of Parliament, Institutional writers, and the Opinions delivered by Judges 
in leading cases. He has been judicious in the quotations selected, which 
are nearly always conspicuous for terseness and lucidity. It is, of course, 
elementary that a Judge’s opinion in any particular case is coloured by, 
and must, to be fairly understood, be read in the light of, the cireum- 
stances of that case. Hence the system adopted by Mr. Howden is, 
unless care be taken, a somewhat dangerous one, but he has succeeded 
to a great degree in selecting passages which, while marked by the fresh- 
ness and vigour of statement naturai to case law, may yet be accepted 
as embodying legal principles of general application. He has also 
added to the utility and attractiveness of the book by his clear 
statement of the circumstances of the cases in which many of the leading 
decisions were given. It would of course be too much to expect that a 
first edition should be free from error. Thus in p. 74, § 5, in speaking of 
the effect of a trust constituted by absolute conveyance and backbond, it is 
said: “So long as the backbond remains unrecorded, the trustee is only 
under a personal obligation to reconvey, and his creditors can attach the 
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trust-estute, the truster being only entitled to rank along with them ;” 
while in p. 84, § 10, there is quoted as good law a passage from Bell’s 
Commentaries similarly implying that the trustee’s creditors can, while the 
backbond is unrecorded, carry off the estate to the prejudice of the bene- 
ficiaries. In the light of the House of Lords’ judgment—particularly 
Lord Watson’s opinion—-in //eritable Reversionary Co. vy. Millar, 19 
R.H.L. 43, this cannot now be regarded as sound law ; but as the author 
carefully sets forth in p. 77 the distinction drawn in that case between 


singular successors and general creditors, no one, at least no member of the 
profession who reads the book consecutively, can well be misled by the 
passages we have adverted to. Again in p. 84 the author falls into a 
strange error, he says: ‘Where .. . a particular debt due to him (the 


truster), is bequeathed to a beneficiary, the right of the latter is a jus in 
re... .” There can, of course, in the ordinary sense of the teri, be no 
jus in ve in a debt. The context, however, makes it clear that what is 
meant is that the special legatee is hiniself entitled to sue the debtor for 
payment. Again, in p. 209, we find: “ Where the truster himself names 
wn agent or factor in the trust-deed, the trustees are not entitled to super- 
sede him and appoint a new agent or factor in his place.” We do not 
think that this has ever been the view of the profession in general, and it 
is now conclusively negatived by the recent case of Cormack v. Keith & 
Murray, 15th July, 1893, 30 8.L.R. 852. Such trifling inaccuracies do 
not, however, constitute any serious blemish in the book, and we are sure 
that it will prove of much service to the profession, particularly to those 
agents who, having much to do with trust business, wish the law succinctly 
stated from a practical point of view, and to the large body of the general 
public who in one capacity or another act as gratuitous trustees. 


WILLIAM CHREE. 


Handbook of Scottish Parochial Law, other than Ecclesiastical. By 
WituiaM Greorce Brack. Edinburgh: Wm. Green & Sons. 


This is a useful and interesting little work, and conveniently supple- 
ments Mr. Black’s former book on “ Parochial Ecclesiastical Law,” which 
we are glad to see has reached a second edition. It contains a careful sum- 
mary of the law relating to School Boards and parochial relief, with 
chapters on the poor’s roll, and on the parish in its relation to the county. 
Members of School and Parochial Boards will find much information, as to 
their duties, given in a clear and readable manner, and the general reader 
who wishes to understand the government of a Scottish parish, may be 
heartily recommended to peruse this volume. 
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Introduction to the Study of the Law of the Constitution. By A. V. 
Dicey, Q.C., B.C.L., of the Inner Temple, Vinerian Professor of 
English Law. Fourth Edition. London: MacmiLian, 1893. 

Now that an eager democracy is testing the meaning and the sincerity 
of old political commonplaces, it is most wholesome that all citizens should 
have the opportunity of consulting a teacher so sagacious, so absolutely 
clear in expression, and so absolutely honest in aim as Professor Dicey. 
The only novelty in this edition is the well-timed note on the distinction 
between a parliamentary and a non-parliamentary executive. Whether 
Great Britain thinks her present form of parliamentary executive is becom- 
ing too “flexible” and too little “independent,” we do not know ; but, at 
anyrate, “it is instructive to observe that the Republican democracy of 
America and the Imperial Government of Germany have, at least, one 
important feature in common, which distinguishes them no less from the 
constitutional monarchy of England than from the democratic Republic of 
France.” 


Marriages, Regular and Irregular, with Leading Cases. By an 

Apvocate. 8vo, vi. and 187 pp., 2s. 6d. Glasgow: Wituiam Hopce 

& Co., 1893. 

Reviewers both in the newspaper press and the special organs of legal 
opinion have received this little work with great and deserved favour. Its 
style is clear and pleasant. We do not know of any book on the subject 
which contains an equal quantity of interesting and well-arranged matter 
in so small a compass. Though ‘not intended for the practitioner,” it is 
calculated to be of practical use as well as of pleasure to him. The leading 
cases are well selected and are narrated with as much accuracy as if 
this were a formal legal treatise. Those about to marry, and still more, 
those who are in doubt whether they are married or not may also consult 
it with advantage. The former will find exact information, not readily 
accessible elsewhere, as to the forms of contracting a regular marriage, 
while both classes may take it as a practical commentary on Lord Neaves’ 
“Tourist’s Matrimonial Guide through Scotland.” The chapters on 
‘“‘ Marriage in general” including a review of the Jackson and Baralong 
cases on the “ Essentials of Valid Marriage ” and the chapters dealing with 
the history of the law of divorce, ancient and modern, in Scotland and in 
foreign countries are worthy of careful perusal. Novelists in search of 
plots and incidents or desirous of attaining to accurate ideas of the law of 
marriage and divorce may be advised to betake themselves to its pages, 
under penalty, if they neglect this advice, of falling into as many mistakes 
as the author imputes to Wilkie Collins. Perhaps Wilkie Collins has 
been too severely dealt with by the author. At least we think that, look- 
ing to the state of the law of evidence at the period to which “ Man and 
Wife” refers, a fair case might be made out for the doubt which agitated 
the breast of Sir Patrick, the eminent advocate. 





Wotes on Decided Cases. 


Jurisdiction in Actions against the Crown.—A varicty of points, 
interesting in their historical and legal aspects, were raised in the recent 
ease of Somerville v. Lord Advocate, 20th July, 1893, 30 Se. LR. 868. 
Two questions, however, were prominent. On the first of these questions 
—the question, whether the Crown, in respect of property, held on ordinary 
tenure and not jure corona, within a locality where certain restrictions are 
imposed by statute on the erection and alteration of buildings, is exempt from 
these restrictions—the Court were practically unanimous in holding that 
no such exemption can be claimed, even where the Crown is not expressly 
named in the statutes imposing the restrictions. The decision on this 
point will commend itself to every one. To carry the doctrine of Crown 
privileges so far as to hold that the Crown is, in respect of property held 
on ordinary tenure, entitled to disregard all local municipal and statutory 
regulations made for the safety and health of the community, would be 
at once a novel extension of the royal prerogative and an intolerable 
inconvenience to the public. From a constitutional point of view, it 
would be to set the Crown and the public departments above the law, and 
abrogate that “rule of law” which, as every writer on constitutional law 
for a century and a-half has impressed upon us, is fundamental in our 
constitution. From the point of view of public safety, the danger is equally 
manifest ; nor is the answer that the Crown will do right a satisfactory 
one, for, as Lord Kincairney pointed out, the question “is not about 
acting rightly, but about acting systematically.” 

On the second question—whether, on the understanding that the 
Crown is bound to submit to the local statutory regulations, that obligation 
may be enforced in an inferior Court—it was held (diss. Lords Young and 
Kincairney) that the action of interdict against the Crown in the Dean of 
Guild Court was incompetent in respect that the Crown was not subject to 
the jurisdiction of any inferior Court. In this particular case the decision on 
this point was of minor importance, the effect being merely to render it neces- 
sary in enforcing the Crown’s obligation, to adopt a more circuitous pro- 
cedure, instead of the direct mode of proceeding by way of interdict in the 
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Guild Court. ‘lhe decision in this matter, however, raises a much larger 
question, extending far beyond the limits of this particular case. It affirms 
the proposition that in Scotland the Crown, or, what is the same thing, a 
rovernment department (a) cannot be convened in an inferior Court. The 
result must be, in many cases, to put serious obstacles in the way of the 
Queen’s subjects working out their relief against the Crown, and, in some 
cases, to practically shut them out from such relief altogether. In these 
days when public departments, the Board of Trade, the Board of Works, 
the Woods and Forests, the Board of Manufactures, the Post Office, &c., 
are so numerous, holding property in every shire, and constantly entering 
into business transactions and contractual relations with the subjects of the 
Queen, disputes, often involving sums of small amount, must very 
frequently occur between private individuals and the executive govern- 


ment, whether acting directly or remotely through its immense staff of 


officials. The subject is, consequently, an important one; and, as the 
functions of government are being almost yearly increased both in number 
and extent, its importance does not seem likely to diminish. 

Owing to the paucity, or rather the absence, of standard Scots authority 
on the subject, the contention that it would trench on the royal preroga- 
tive to hold the Crown answerable in an inferior Court, was supported mainiy 
by references to English authorities. It is not difficult, of course, to cull 
from Blackstone and other early writers on the theory of our constitution, 
many passages ascribing to the Crown the widest theoretical powers, and 
setting forth, among other attributes of sovereignty, that the king, being the 
fountain of justice, is not subject to the jurisdiction of any Court (Stephen’s 
Blackstone, ii, 507). It is, however, well recognised nowadays that these 
theoretical royal prerogatives—‘‘these abstract rights, found in the state of 
unlimited propositions,” if one may quote a recent description of them by Mr. 
xladstone—have in course of time been narrowed and limited in actual prac- 
tice to such an extent that they may now be said to have dwindled into 
mere ceremonials. As is clearly pointed out by recent writers of authority 
on our constitution, such as Sir William Anson and Professor Dicey, the only 
effect of repeating the exaggerated and unreal expressions of these earlier 
writers, ascribing fictitious attributes to the sovereign, is to obscure and 
conceal the real position of the Crown. Thus Professor Dicey, comment- 
ing on a passage in Blackstone, treating of the prerogative, similar to those 
quoted in Somerville, writes: “The language of this passage is impressive. 
It has but one fault ; the statements it contains are the direct opposite of 
the truth” (Dicey’s “ Law of the Constitution,” p. 8). As a single example 
of the true Blackstonian method, we may take the following passage :— 





(a) All the judges were agreed, having regard to the English decisions, particularly 
Perry v. Eams, L.R. (1891), 1 Ch. 658, that no distinction can be maintained between 
the rights of the Crown patrimonial and the Crown, as represented by the public 
departments. 
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“The king is not only incapable of doing wrong, but even of thinking 
wrong ; he can never mean to do an improper thing ; in him is no folly or 


’ 


weakness.” And now, as we have seen, it is settled that every departinent 
of the executive government, acting directly or through its officials, is in 
wn equally happy position with the king! So numerous and formidable, 
indeed, are the royal prerogatives in legal theory that, were they actually: 
exercised, the constitution would be a searecly veiled despotism. The 
well-known remark of Bishop Burnet that “the law of England is the 


> 


«reatest grievance of the English nation,’ would have a very real signifi- 
cance, if the high-prerogative doctrines of Blackstone were to be regarded as 
sound law and legal consequences were to be deduced therefrom. Fortun- 
ately, here as elsewhere, the legal theory is in our constitution very far 
divergent from the actual practice. That powers so wide in theory should 
be so limited in practice is no doubt an anomaly. But the constitution is 
full of such anomalies. While the existence of these anomalies gives point 
and sting to the dark saying of De Tocqueville : “The English constitution 
has no real existence,” we may console ourselves with the reflection that it 
is only because of these anomalies that it is tolerable. Meantime enough 
has been said to show the hopelessness of attempting to combine these old 
fictions with the real rights of modern citizenship, and of endeavouring 
to deduce practical legal consequences from abstract and unreal doctrines, 
which, at no time true, are least of all true now. 

While, then, in England the theory of law is that no Court has jurisdic- 
tion over the Crown, it is well recognised, as stated recently in the House 
of Commons by the English Solicitor-General, that “in practice to shut out 
the subject from relief against the Crown would be an entire novelty in our 


times.” The device, by which the theory is rendered innocuous, is a simple 


one. The English lawyers, as is their wont, did not remove the mountain ; 
they simply walked round it. The remedy, when a subject has a cause of 
action against the sovereign, is by petition of right; and the nature of the 
remedy is this. The Queen, being informed by the Home Secretary that a 
subject alleges a cause of action against her and has entered a petition to 
that effect, orders, as a matter of course, the petition to be endorsed with 
the fiat, “Let right be done,” and the action, after this initiatory stage, 
goes forward in the ordinary course as between subject and subject. This 
procedure is not obsolete or unusual ; on the contrary, in cases of property 
wrongfully taken or withheld, and in claims for damages, liquidated or 
unliquidated, for breach of contract, it is an ordinary and everyday pro- 
cedure. This is the way in which the difliculty is got over in England. 

In Scotland, procedure by petition of right is now—whatever may have 
been the case in very early times—altogether unknown. If, then, the 
English theory, that no Court has jurisdiction over the sovereign, were 
applicable to Scotland, the result would necessarily be that no method of 
litigating a dispute with the Crown is known to Scots law. This, of course, 
would be intolerable. Our institutional writers, while affirming that the 
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Crown is the fountain of jurisdiction, carefully refrain from drawing the 
deduction that the Crown is on that account outwith the jurisdiction of 
the Courts, and content themselves with stating, as the sole consequence, 
that the sovereign has thereby the right of erecting Courts and appointing 


judges ; a right, it may be observed, which does not now exist as regards 


Courts of Justice, and only survives in form as to the nomination of judges. 


Moreover, as a matter of practice, it has never been doubted in Scotland 
that the Crown might be called as a defender in a proper action, through 
an officer of state, or through the King’s Advocate. The present mode of 
instituting suits at the instance of, or against, the Crown or public 
departments in the name of the Lord Advocate, as representing the Crown 
or public department, is, of course, regulated by statutory enactment 
(20 & 21 Viet. c. 44); but this enactment was merely declaratory of 
long-established custom, though it appears from the preamble that doubts 
had been entertained in some cases as to the proper form. (See the 
learned historical opinion of Lord Medwyn, in Lord Advocate v. Dunglas, 
15 Sh. 314.) 

If, then, the English doctrine that the Crown is exempt from the 
jurisdiction of the Courts is unknown to the law of Scotland, and any 
remedy by way of petition of right be therefore unnecessary, while at the 
same time suits are being constantly brought against the Crown, it follows 
that the doctrine of Scots law on the point must be the simple and logical 
doctrine, that where the executive government enters into a contract with 
a subject of the Crown, the executive government is bound to answer 
in respect of it just as if the contract was made between two private 
persons. But if this is, as it seems to be, the doctrine of our law on the 
subject of Crown suits, on what principle is it held that, while bound 
to answer in the Court of Session, the Crown cannot be made answerable 
in any inferior Court? The practical inconvenience of the rule is manifest. 
Nor is it easy to find any basis in principle for the distinction, since 
clearly the Crown is as much the fountain of justice in the Court of 
Session as in the Sheriff-Courts. Why then may it be sued in the one 
and not in the other? The judges in the inferior Courts are surely pre- 
sumed to be as competent to fulfil the duties of their office—their humbler 
office —as the judges in the superior Court are presumed to be competent 
to fulfil the duties of their office—their more exalted office. Before this 
decision, it does not appear that any such distinction between the jurisdic- 
tion of the superior and inferior Courts respectively in the matter of 
Crown suits was understood to exist—except, of course, in the case of 
Exchequer causes which the statute establishing the Court of Exchequer 
(6 Anne, ec. 26, § 6), specially provides may be brought only in the Court 
of Exchequer (Dove Wilson, Sheriff-Court Practice, 4th edition, p. 96). 
Further, in the case of Exchequer actions, the Crown has a statutory 
remedy (19 & 20 Vict. c. 56, § 14), whereby if any of the lieges bring an 
Exchequer action against the Crown in the Sheriff-Court, the Crown may 
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apply for an interdict to the Lord Ordinary in Exchequer causes. but, it 
may well be asked, if, as this decision aflirms, all other actions against the 


Crown are, equally with Exchequer actions, incompetent in the Sheriff- 


Courts, why is the power on the part of the Crown to stop the proceedings 
by interdict confined, and strictly confined, to Exchequer actions. Speak. 
ing of statutory provisions, it is also worthy of note that in the Act (20 & 
21 Vict. c. 44) regulating the institution of Crown suits, there is no hint 
given that the Crown can be convened only in the supreme Court; on 
the contrary, the Act expressly bears to regulate Crown actions quite 
generally in “the Courts of Justice in Scotland.” 

This being the position of the matter on principle, and as affected by 
statutory regulation, we go on to consider the grounds on which the 
majority of the judges based their judgment that a distinction was to be 
drawn, as regards jurisdiction in actions against the Crown, between the 
Court of Session and the inferior Courts. Apart from the quotations from 
Blackstone, &c., and the analogy of the law of England, both of which we 
have already discussed, these grounds were two. The first was a decision 
in 1549, in the time of James V., in which it was determined that the Lords 
of Session only, and no other inferior judge within the realm, are judges to 
the King’s actions—a privilege extended also to the Queen Dowager, 
Balfour's Practicks, No. 7,267. Absolutely no trace could be found of any 
case, in which this decision had been followed, during the three centuries 
and a half which have elapsed since it was given. Is it then to be under- 
stood that the prerogatives of the Crown in Scotland are now as they were 
in 1549? Tlalf-a-century later than 1549, we know from Craig (Lib. iii., 
Dig. 7,§ 12), and Erskine, i. 3, 1, that in the case of James VI., who, as 
heir to Archibald Earl of Angus, laid claim to the Earl’s estate, it was 
found by the Court of Session that the King had a right of pronouncing 
sentence on his own claim, Is this decision equally authoritative in these 
days? So again, a few pages further on in Balfour’s Practicks (p. 271), it 
uppears that, shortly after the decision that the Crown could be sued only 
in the Court of Session, it was found that the same privilege belonged to 
Lords of Session, Advocates, Scribes, and Writers to the Signet. It is, 
of course, true that, after being long in abeyance, this privilege of the 
members of the College of Justice was formally taken away as regards the © 
Sheriff-Court—but only as regards the Sheriff-Court—by statute 7 Will. TV. 
and 1 Vict, c. 41, § 38, and 16 & 17 Vict. c. 80,§ 48. As regards other 
inferior Courts, the privilege of exemption remains exactly as it was at 
common law. Is it then to be understood that when any “ Lord of Session, 
Advocate, Scribe, or Writer to the Signet” propose to erect or alter build- 
ings in Edinburgh, without the warrant of the Guild Court, they, too, are 
exempt from the jurisdiction of that Court, and can be interdicted only by 
the Court of Session? All that this historical research and these ancient 
decisions testify to, in short, is the notorious fact that the principle of 
equal law for all isa principle of comparatively modern growth. Much 
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has happened in the history of Scotland and in the history of the 
monarchy in particular, since 1549—wmuch affecting both the rights of 


private citizens and the position and prerogatives of the Crown. Is it 


then safe or reasonable that a decision on the prerogatives of the King in 
1549 should be held, in 1893, to be authoritative on the question whether 
the Crown is answerable in the inferior Courts / 

The second ground of decision was that, although the Court ordered a 
search for precedents, no case was cited where the Crown or any of the 
Crown’s officers had been sued in an inferior Court. It was admitted, 
indeed, that on various occasions Crown officials had applied to 
the Dean of Guild Court for a warrant in connection with buildings 
devoted to the public service. But these instances were curtly dismissed 
as error or inadvertence on the part of the Crown officials, and it was held 
that such applications did not affect the rights of tlhe Crown, as the Crown’s 
rights could not be prejudiced by the errors of its officials. But if this is so, 
what was the use or meaning of « search for precedents! Apart from this, 
however, the absence of recorded instances, where the representatives of 
the Crown have submitted to the jurisdiction of inferior Courts, is surely 
not surprising, and certainly not conclusive. Sheriff-Court reporting is an 
institution of very recent origin; and the practice of reporting cases in 
Bailie Courts is still in the future—in, as seems probable, a far-distant 
future. The fact, if it were a fact, that no case in an inferior Court is 
recorded where the Crown was convened is not surprising, and is certainly 
not more surprising than the fact that no case, later than 1549, could be 
found in the Court of Session reports, determining that the Court of Session 
had exclusive jurisdiction in actions against the Crown. 

As a matter of fact, however, there does exist authority determining 
that Crown officers are subject to the jurisdiction of the inferior Courts in 
a matter concerning the rights and interests of the Crown. The case we 
refer to is Bruce v. Veitch, Fac. Dec., 28th November, 1810. Bruce, the 
Keeper of H.M. naval stores at Leith, was summoned before the Bailie 
Court of that town by the local collector of taxes, to make payment of a 
certain sum as king’s cess, town tax, and militia money, due from the 
naval yard at Leith. The ground was Crown property acquired by pur- 
chase and held on ordinary tenure, exactly as was the case in Somervi/le, 
and it was not disputed that the officer who held the property in trust for 
the Crown—just as the Board of Works in Somervi/le’s case held it—was 
entitled to claim all the rights, privileges, and prerogatives of the Crown. 
The demand was resisted as not being due on Crown property ; and the 
jurisdiction of the Bailie was objected to. The Bailie gave it against the 
Crown in both pleas, and decerned in payment. A bill of advocation was 
passed, and the case was brought before the Court of Session. On the 
question of jurisdiction, the respondent maintained that in enforcing pay- 
ment in the Bailie Court he only followed the common and certainly the 
easiest practice, by applying to the ordinary jurisdiction. On the question 
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of jurisdiction the Court of Session were clear that the ordinary jurisdic- 
tions of the country were not excluded, and that too, although it was 
shown that, by Act of Convention, 1667, an additional jurisdiction was 
bestowed on the Commissioners of Supply to collect and levy the cess, On 
the question of the liability of Crown property, held on ordinary tenure, 
to contribute to the local taxes, the Court, though with greater doubt, 
were equally unanimous, This, then, is not only a case, such as was 
desiderated by Lord M‘Laren and other judges, in which the representative 
of the Crown submitted to the jurisdiction of an inferior Court, but also a 
case in which the Crown representatives were compelled by the supreme 
Court to submit, in spite of remonstrance. It is true that in this case it 
was not pleaded that the Crown, by its prerogative, was exempt from the 
jurisdiction of the inferior Court; that doctrine never seems to have 
occurred to any one, either judges or counsel, and Cockburn was counsel 
for the Crown. It is to be regretted that this case was not brought to 
the notice of the judges in Somerville; for it might have prevented a 
decision which, whether or not sound in law, is likely to prove highly 
inconvenient to many of the Queen’s subjects in Scotland. 

From the exemption of the Crown from the jurisdiction of the inferior 
Courts, there result, in addition to the practical inconveniences, a number 
of curious anomalies. It will suffice to mention two instances of such 
anomalies. In the first place, as an illustration, we may take the result of 
the decision in the case of Somerville itself. It was there held, as we have 
seen, that the Crown, in erecting its buildings, must conform to the 
provisions of the local statutes. But the duty of pronouncing whether 
these statutory regulations are, or are not, observed is entrusted unrestric- 
tedly to the Dean of Guild. Hence, while it has been held that only the 
Court of Session can interdict the Crown from proceeding to build without 
a warrant, the only effect of the issue of an interdict by the Court of 
Session must be to prevent the Crown going on with its building until it 
has obtained a warrant from the Dean of Guild—in other words, until it 
has submitted plans to, and obtained the approval of, the Guild Court. In 
short, the necessary effect of the interdict, circuitously obtained from the 
Supreme Court, must, equally with an interdict obtained directly from the 
Guild Court, simply be to compel the Crown after all to submit to the 
jurisdiction of the inferior Court. So that the decision involves the 
curious anemaly that, while the Crown is declared exempt from the 
jurisdiction of the Guild Court, submission to the jurisdiction of that 
Court is made a necessary preliminary to proceeding with any building by 
the Crown within the burgh. As a second illustration, let us suppose that 
the Board of Works enter into a contract with a local tradesman for the 
execution of some small repairs in Crown property in a provincial 
town —eg., the local prison. A dispute arises, and the contractor 
is of opinion that he has a cause of action against the Crown. If the value 


in dispute happen to be less than £25, what remedy has the subject? In 
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virtue of the decision in Somerville, he cannot appeal to the Sheriff-Court ; 
and, since the value of his claim is less than £25, it is, by express statutory 
provision, incompetent for him to bring his action in the Court of 
Session. Is he, then, without remedy! It may be said that, in such a 
case, the Court of Session would have jurisdiction, Apart from the hard- 
ship involved in his being thus compelled to undertake the cost of an action 
in the Supreme Court, it is, at the least, extremely doubtful, in view of the 
express terms of the statute, 50 Geo. III., c. 112, § 28, which vests an 
exclusive jurisdiction in the Sheriff-Court in all causes not exceeding the 
value of £25, and in which no exception is made of actions against the 
Crown, whether the Court of Session could competently take cognisance of 
such an action. Certainly, it has always hitherto been understood that, in 
causes concerning moveables, where the value was under £25, the jurisdic- 
tion of the Court of Session is absolutely excluded. 

Assuming that the law laid down in this case is sound, it seems to 
call for remedial legislation. 
J. M. Irvine. 


Actio personalis moritur cum persona.—Zern v. Montrose Lunatic 
Asylum, 22nd June, 1893, 30 8.L.R. 748.—In this case a married woman 
was said to have been assaulted and maltreated by one of the nurses in 
the defenders’ asylum, of which she was an inmate. She remained insane 
till her death, and died from causes unconnected with the alleged violence. 
Her husband then raised an action of damages, suing alternatively as 
executor-dative of his deceased wife and as an individual. The plea that 
the pursuer had a title to sue as husband having been abandoned at the 
bar, the question arose in a quite general form whether an executor has a 
title to institute an action of reparation after the death of tle injured person. 
That point was involved in Au/d v. Shairp (2 R. 191), but it was thought 
by the First Division that the general question was there complicated with 
the element of patrimonial loss which was distinctly founded on. They 
therefore referred the question to a Court of seven judges, and the majority 
have decided against the claim of the executor, except in cases like Auld, 
where he can relevantly aver that the injury to the deceased has resulted 
in specific damage to the executry estate. 

This decision is in accordance with the rule of the English Common 
Law, which is embodied in the maxim Actio personalis moritur cum 
persona. Thirty years ago a good authority said that was not a maxim of 
the law of Scotland, neither was it a maxim of good sense. There is 
much truth in the latter part of the observation, but the first part must be 
modified in deference to the judgments quoted above. 

A few words on the history of the maxim and its suitability as (in 
Lord Young’s words) a “brief and terse expression of a rule of our 


common law” may be of interest. Lord Neaves speaks of it as a maxim 
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of the Roman law, but this appears to be a mistake. It nowhere occurs in 
the Latin texts. There is nothing classical about it, not even its Latinity, 
which is enough of itself to suggest a late or post-classical origin. The 
term actio personalis is found in a few places in the Corpus Juris as an 
equivalent for actio in personam, but it bears no other sense, and it is very 
sparingly employed; the reason may have been the want of a corresponding 
epithet for an actio in rem, realis being a barbarous coinage which is not 
used by any ancient author. Then, again, it is scarcely in the classical 
style of metaphor to speak of an action as “dying with the person.” 
But, although the brocard cannot lay claim to classical sanction, it is 
undoubtedly of some antiquity, and it has long been a favourite with 
English lawyers. 

More important than its origin is the question of its meaning and 
use. Does it correctly state or suggest a legal principle with respect to 
the extinction of rights of action by the death of either party ¢ 

To take the case of the civil law, the primary division of actions was 
into actiones in rem and actiones in personam, according to the nature of 
the right claimed by the pursuer. The first were those in which he asserted 
a right of ownership in property, moveable or immoveable, or some lesser 
real right, such as servitude, and that as against all the world ; the second 
were those in which he claimed that a particular person was bound in 
law to give, do, or make good something to or for him, in other 
words, they were the remedies for enforcing specific obligations whether 
founded on contract or delict. Actions were also divided into petitory 
(rei persecutorie) and penal (pene persecutorie), according as they were 
brought for the recovery of a thing or for the recovery of a penalty, or for 
both purposes at the same time (mixte). All real actions and all personal 
actions on contract belonged to the first class, their object being to obtain 
indemnification simply ; most, if not all, actions on delict were included 
under the second class. Now, the rules with respect to the transmission 
of rights of action are sufficiently given in a passage of the Institutes (iv. 
12, 1), which is quoted both in Aa/d’s and Lern’s case. The general rule 

vas that a cause of action did not fall by the death of either party ; all actions 
were transmissible both “actively” and “ passively,” as the civilians say, 
that is both to and against the successors of the parties. There were, how- 
ever, important exceptions in the case of penal actions, to which class 
actions on delict belong. They did not transmit against the heirs 
of the wrong-doer, except in so far as the inheritance had been 
enriched by his wrong (see Dig. 44. 7. 35; 50, 17. 38)—to that extent 
the heirs were liable to a condictio ex injusta causa, on the ground that 
the estate falling to them had been increased without justifiable cause. 
But as regards active transmission, it was different: except in one case, 
actions on delict transmitted to the heirs of the sufferer—e.g., those brought 
to repair injuries to property, for (as Theophilus argues), the heir should 
have a title to sue in respect of the joint wrong done to him by the diminu- 
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tion of the estate of the defunct. The exception was the actio vyuriarum 
and other actions of that type, all of which fell by the death of the injured 
party. [A list of the exceptions is given in Vangerow, Lehr. i.,§ 145; they 
include some cases of the querella inofficiost testamenti, the actions allowed 
to a patron or parent against a freedman or child who was guilty of 
ingratitude, &c.| The common note of these so-called vindictive actions, 
is that they are brought to appease the wounded feelings rather than to 
repair patrimonial loss. In the typical instance, the actio injuriarum, the 
word injuria has the narrower meaning of affront or outrage, something 
said or done with the intention of wounding a man in his honour or good 
name; it includes slander, libel, assault, such insult in short as would, 
under the modern code of honour, compel resort to the duel. Such being 
the gist of these actions, we can readily understand the reason for their 
exceptional treatment. The wrong complained of was a violation of the 
‘primordial rights” of the individual, and the idea was that if he did not 
choose to resent the wrong, it was not for his heirs to resuscitate an affront 
which he had once allowed to rest ; (see Inst., Book IV", tit. 4, passim), 
and especially § 12, where it is said the right of action might be extinguished 
by condonation. Condonation was inferred if no steps were taken to obtain 
redress within a year (D. 47. 10. 17, 6). 

If the true meaning of ‘njuria is kept in mind, we shall not be misled 
into associating the actio injuriarum with the redress given for personal 
injuries caused by wilful fault or want of due care on the part of another. 
The ground of action recognised, and the remedies provided in such 
cases were quite distinct from the actio injuriarum. If the injured 
party was a slave, any wrongful act by which he was deprived of life or 
limb, was regarded as damage to property (damnum injuria datum), and 
compensation was recoverable for delicts falling under that head by action 
under the Aquilian Statute. Where the sufferer was a free man, the proto 
allowed him to sue for reparation in his own right by an adaptation of the 
action on that statute (utilis actio legis Aquiliw, D. 9. 2. 13 pr.); but if he 
was killed, it appears that no action was maintainable in respect of his 
death “quia liberum corpus nullam recipit wstimationem ” (1D). 9. 3. 1, 5, 
and 9. 1. 3), just as was the case in England prior to Lord Campbhell’s Act. 
Now, it should be remarked that all these actions under the Aquilian 
Statute, followed the general rule with respect to the transmission of penal 
actions—z.e. they were actively but not passively transmissible : Hane 
actionem et heredi ceterisque successoribus dari constat ; in heredem vel 
ceteros hee actio non dabitur, cum sit penalis, nisi forte ex damno 
locupletior heres factus sit (D. 9. 2. 23, 8). 

We are now in a position to see how far the maxim fits into the civil 
law. If the actio personalis of the maxim means a personal action in the 
technical sense of the Roman law, it is plain that the maxim is wholly 
inapplicable ; it does not express the general rule of that law, which was 
that all actions survived notwithstanding the death of either party, neither 
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does it apply to the exceptional cases of penal actions, and the group of 
actions typified by the actio injuriarum. It can only be reconciled with the 
Roman doctrine in one of two ways: Either we must assume, that personalis 
is a mistake for panalis (as has been suggested), and in that case the 
maxim so corrected might serve as a peg on which to hang the rules 
regarding the transmission of penal actions; or we must attach a special 
and non-classical meaning to the term personalis actio—viz., an action for 
contumelious wrong done to the person (injuria), rather than for actual 
damage done to the property (damnum). Actions of the first kind were 
“personal” to the injured party; they could not be transmitted to his 
personal representatives, unless before his death they had been begun and 
followed out to the stage of litiscontestation. 

If we turn to English law, in which the maxim has an established place, 
we are confronted by similar difficulties due to the ambiguity of its leading 
term. In Finlay v. Chirney, 20 Q.B:D. 494, Bowen and Fry, L.J.J. 
observe, that “unless some very restricted sense is attached to the word 
personalis, it is by no means true at the present day that a personal action 
always dies with the person.” They point out that under the older English 
law, actions based on an obligation as a rule died with the person, and, 
although judges and text-writers in recent times have been in the habit of 
explaining that only actions ex delicto were within the operation of the 
principle, “that is a gloss or limitation forced upon the maxim by the 
exigencies of a growing society.” The distinction between contract and 
tort is now taken as the boundary between actions which do, and those 
which do not transmit; but if the applications of the maxim, given in 
Broom’s Legal Maxims, pp. 855-870, are examined, it will be seen that 
there are many exceptions on the one side and on the other. 

But the rule is worse than inconsistent; it is barbarous and unjust, 
especially in the absolute form in which it is received in the English 
common law. In a Scottish case, where the House of Lords held the 
representatives of a bank director liable to the representatives of a share- 
holder for fraudulent misrepresentation inducing purchase of shares, on 
the ground that the representatives were lucrati (Tulloch v. Davidson, 
3 Macq. 783), Lord Cranworth observed : “I think the decision is not only 
in conformity with the law of Scotland, but is in conformity with what 
good sense and justice requires. . . . If the principle of transmission is not 
adopted in the law of England, the circumstance is much to be regretted.” 

The maxim is as inappropriate to Scots law as it is to the civil law, for 
we have followed very closely its rules regarding the transmission of actions. 
Our older authorities adopted the Roman classification of actions into 
personal and real, and into petitory and penal (Ersk. iv. 1, 10, and 14). 
Actions on contract are quite as much personal actions in this technical 
sense of the word as actions for slander, yet they are manifestly outside the 
scope of the maxim. Neither does it embrace those delicts and quasi- 
delicts where the wrong complained of is the destruction of or damage to 
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property. The term personal action in the maxim must receive a new and 
limited signification ; it must be restricted, as Lord Young points out, to 
actions for personal wrong, such as defamation or assault, which resemble 
the actio injuriarum in this, that the essence of the wrong lies in the injury 
to the feelings of the sufferer. If he does not take any legal steps to 
recover solatium for his injured feelings, then the maxim applies to this 
limited effect,—that his executor cannot institute an action for pecuniary 
damages unless he can relevantly aver that the wrong to his ancestor, 
besides being personally offensive, has resulted in patrimonial loss. The 
principle and expediency of the law jaid down in Bern’s case are certainly 
open to question on the grounds stated by Lord Neaves in Au/d’s case, and 
adopted by Lord Trayner in his vigorous dissent in Jern’s case. But 
assuming that law to be sound, is it worth while to adopt this misleading 


English maxim as the text from which to expound it ! 


J. MACKINTOSH. 


General Disposition and Settlement—Conditio si sine liberis testator 
decesserit.—On the last day of the Summer Session (20th July), in the 
case of Brown (Millar’s Trustee) and others, 30 S.L.R. 865, the First 
Division refused to set aside a trust-disposition as having been revoked hy 
the birth of a child to the testator. They referred expressly to the 
authority of Lord Watson in the case of Hughes v. Edwards, L.R. App. 
Ca., 1892, p. 591, who said: “ According to the law of Scotland, the 
question whether the testament of a parent is revoked by the subsequent 
birth of a child is one wholly dependent upon the circumstances of the 
case.” In the case before them the circumstances were—(1) That the 
settlement referred to only a small portion of the testator’s estate ; 
(2) that the child was amply provided for by a previous marriage-contract ; 
and (3) that the testator survived the birth of the child for three years. 
The decision in Brown’s case is important, because the facts in Hughes 
v. Edwards hardly raised the question. The point had not been dealt 
with in the pleadings, and it appears to have been suggested rather than 
pleaded in the case presented to the House of Lords. In the circumstances 
Hughes v. Edwards cannot be referred to as a leading case on the point. 
But in Brown’s case it was distinctly pleaded that the settlement was 
revoked by the birth, and that the survivance of the parent, however long, 
could not set it up. It may be admitted that “mere survivance” is 
insufficient for this purpose, as Lord Rutherfurd Clark indicated in Dobies’ 
Trustees, 15 R. 2; but it must always be one of the circumstances, and if 
the period is long, it may be a most important one. The Court has thus 
come back to the precise doctrine laid down by Erskine (Inst. iii, 8, 46). 
“Tf the testator had afterwards children, and, notwithstanding their 
existence for some competent time before his death, made no alteration of 
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the settlement in their favour, it is presumed that he neglected them from 
design, especially if the settlement was not of the whole or the greatest 
part of his estate.” Perhaps the authority of Erskine is discredited by his 
confounding the two doctrines of si institutus and sé testator decesserit sine 
liberis (M‘Laren, Wills, i. 258). He indicates that the latter doctrine was 
borrowed from the Roman law, and quotes three texts, all of which refer 
to the former (L. 102, De cond. et demonstr ; L. 6 C. De Inst. et subst. ; L. 
30 C. De fideic), These refer to fidei commissary substitutions, where the 
testament remained valid, and this condition was merely read into it. By 
a curious coincidence in the case of Oliphant v. Oliphant, June 19, 1793, 
_ F.C.—exactly 100 years ago—we find in the argument of one of the parties 
the true source of this laid in the following texts :—Inst. ii. 13, 1; D. 3, 
1, De injusto, rupto, &c., testamento ; D. 12, pr., J. and D., De liberis et 
postimis Dredelus, dc. (xxviii. 2), and the relative commentary of Voct. 
The modern rule is only the survival of a very much wider one in the 
Roman law, being one case of the “agnation” of a “sans peres,” whereby 
a will was voided (Gaius, ii. 130-143). If a legitimate child was born to a 
man after he had made a will, and if he had not made special provision for 
the event by disinheriting it, then the will became void. This was a pre- 
sumptio juris et de jure. In our modern practice, the rule is merely a pre- 
sumptio juris, which may be set aside by other presumptions. Lrown’s 
case should check any tendency to approach nearer to a doctrine which the 
Romans themselves found inconvenient in practice. 

It may be suggested that the Court went too far in Dobie’s 7’rustees in 
excluding the reference to time, for ‘‘ mere survivance”—survivance and 
nothing else—does not often occur. In Oliphant’s case, as in Brown’s, the 
lapse of some years without any alteration on the deed by the granter 
decided the question, but the Court took all the surrounding circumstances 
into consideration. The first attempt in Brown’s case to press the general 
rule into service unduly failed. Omnis definitio in jure cwli periculosa est. 


W. G. M. 


General Conveyance and Real Burden.—On 2\st July, 1893, the 
House of Lords decided in Muirden v. Cowie that a real burden can be 
created over lands conveyed by a general conveyance, by an infeftment 
taken by a notarial instrument in the manner provided by the Titles to 
Land Consolidation Act, 1868, and that, although the lands have not been 
described in the general conveyance. This result, which was anticipated 
in this Review (ante, Vol. iii., p. 284), is directly contrary to the opinion 
of the late Lord President in Williamson v. Begg, 14 R. 720. His Lord- 
ship then said :—“ A general conveyance of all the granter’s lands, without 
specifying any lands—which is what is generally understood by a general 
disposition—cannot possibly create a real burden, because, in order to 
create a real burden, there must not only be a very precise specification 
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of the amount and nature of the burden which is to be created, but also 
: as precise a specification of the lands over which it is to extend. There is 
§ no such specification in a general conveyance.” The case in which this 
: 


: opinion was given had some specialties, but was decided substantially on the 
ground, that as the lands conveyed under the general disposition had not 





been described, there was no warrant for the notary inserting any real 
burden in the notarial instrument. This case was followed by the Second 
Division (Lord Rutherfurd Clark /issenting), in Muirden v. Cowie reported 
in the Court of Session, 18 R. 706. Here the decision was that an 
annuity, which was declared to be a real burden on the heritage conveyed 
by a general conveyance, although the declaration was inserted in the 
notarial instrument expede in favour of the disponee, had not been validly 
constituted a real burden. This is the decision which has just been 
reversed and Lord Rutherfurd Clark’s dissent, and Lord Watson’s opinion 
must now, therefore, be taken as correctly explaining the law on this 
point. 

Under the old Jaw which existed before the statutes which 
were consolidated in the Titles to Land Consolidation Act, it is quite 
true that no real burden could be created by a general conveyance. 
But, then, neither could the lands themselves be conveyed by a general 
disposition. Such a deed as Lord Rutherfurd Clark says—“ because it 
did not specify the lands which were conveyed could not therefore contain 
an effectual precept of sasine.” Such deeds, in fact, did not form part 
e of a feudal progress at all. All that the disponee under a general con- 
veyance could do, was to adjudge the lands from the granter, and obtain 
a charter of adjudication on which he took infeftment. But he only 
adjudged what was granted to him. If, therefore, the general conveyance 
declared that the disponee’s right was to be burdened, the charter of 
adjudication would contain the burden which would be inserted in the 





instrument of sasine, and so become an effectual real burden. It was 
thus only in an indirect and cumbrous way that the rights granted by 
a general conveyance could be made effectual. When the law was 
amended, the change made was to enact that a disponee could complete 
a title directly to land conveyed to him under a general conveyance, by 
expeding and recording a notarial instrument in his favour, and when this 
was done, he was considered to be in the same position as if a conveyance 
of the lands described in the notarial instrument had been made in his 
favour by the granter of the general conveyance (see Section 19 of Titles 
‘ Act, 1868). But, of course, there might be burdens affecting the land. 
Accordingly schedule L. of the Act which contains the form of the 
notarial instrument in favour of a general disponee, provides for such 
cases by the following words, namely—“ if the deed be granted under any 
real burden, or condition, or qualification, add here, but always under the 
real burdens, &c. 
Such a clause as this was quite necessary, as obviously it was not 
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intended that a general disponee should be put in a more favourable 
position than a disponee under a disposition in which the lands are 
described. However, the Lord President, in the case of Williamson 
construing section 19, held that the words of the schedule only applied 
when the lands, over which the real burden was to be created, had been 
described in the general disposition. Had this been finally held to be the 
true construction, conveyancers would have been obliged in all convey- 
ances to describe the lands disponed, over which the burdens were con- 
stituted, thus destroying one of the chief advantages of general deeds— 
namely, their comparative brevity. The decision will thus be welcomed 
on grounds of expediency. It can also be fully justified on feudal 
principles. 

Before a burden can affect land, it must still be expressed in the 
grant; and the distinctive feature of a notarial instrument—namely, that 
it is evidence merely of the conveyance of land, has not been altered. 
The notary must still have a warrant for what he does, and he can impose 
no burdens on the lands described in the instrument, except such as the 
disponee declared should be imposed on it. Formerly he found these in 
the disposition ; he, now, when a general conveyance is used, finds them 
in that document. It is thus still true that a feudal right cannot be 
charged with a real burden, unless the burden is expressed in the grant. 


i, 2. IN. 


Interdict—Misleading Use of Professional Designation—tTitle to 
Sue.—Vhe Society of Accountants in Edinburgh and others v. The Corpora- 
tion of Accountants, Limited, 30 8.L.R. 677. The members of three 
societies of accountants in Edinburgh, Glasgow, and Aberdeen respectively, 
each of which was incorporated by a royal charter, adopted the designation 
of “Chartered Accountant,” and used the letters ‘‘C.A.” after their names 
as an abbreviation. A number of accountants, who were not members of 
any of these societies, formed themselves into a limited liability company, 
called ‘The Corporation of Accountants, Limited,” the articles of associa- 
tion of which provided that the members should use the designation 
“Corporate Accountant,” or any abbreviation thereof. In an action raised 
by the three chartered societies and certain of their individual members to 
have the members of the Corporation of Accountants, Limited, interdicted 
from using for professional purposes the letters “C.A.,” or any letters or 
words or abbreviations of words calculated to lead the public to believe 
that they were members of any of the chartered bodies, the Second Division 
of the Court of Session, affirming a decision of Lord Kyllachy, granted the 
interdict craved. That this result was substantially just, there can be no 
doubt, but the reasoning on which the Court supported the pursuers’ title 
to sue, which was the point chiefly argued for the defenders, secms open to 
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discussion. Lord Young passes over the point, but the majority of the 
judges expressly concur in the reasoning of the Lord Ordinary. His 
opinion, after expressly negativing the plea founded on exclusive use and 
the analogy of trade mark or trade name, goes on to affirm that a corpora- 
tion which exists for objects connected with a profession or trade has a 
legal right to prevent the assumption of the status of membership by 
persons who are not its members ; and further, that this right may exist 
although the complaint is made jointly by three several corporations and 
is to the effect that certain persons are in use falsely to represent to the 
public that they are members of one or other of the three incorporations. 
Now a point very similar to this, although not quite the same, was 
raised in the case of Institute of Patent Agents v. Lockwood, 20 R. 
315. The defender there was a patent agent, who had been practising 
as such prior to 1888, and who was duly registered as such in accordance 
with the Patents, Designs, and Trades Marks Act, 1888, which made 
registration compulsory, and the relative rules issued by the Board 
of Trade. His name had been removed from the register for non-payment 
of an annual fee of £3, 3s., which was payable under the rules of the 
Board of Trade, and was to be applied towards the upkeep of the Institute 
of Patent Agents, incorporated by royal charter, and the provision and 
maintenance of its library. The Institute of Patent Agents and three 
registered patent agents practising in the same town as the defender 
accordingly sued for declarator that the defender was not registered as a 
patent agent, and was not entitled to describe himself as such. On the 
question of title to sue, the Lord Ordinary (Low) said: “The objects 
of the institute, as stated in their charter, are, inter alia—(1) To form a 
representative body of the patent agents of the United Kingdom for the 
purpose of promoting improvements in the patent laws and the regulations 
under which they are administered ; (2) to frame and establish rules for 
the observance of patent agents in all matters appertaining to their 
professional practice ; and (3) to maintain a high standard of rectitude 
and professional conduct and knowledge, and generally to do all things 
incidental or conducive to the above objects, or any of them. 

“ Now, I think that the prohibition in the Act, that a person shall not 
describe himself as a patent agent unless he is registered, is an enactment 
intended for the protection of the public ; and that being the case, I am of 
opinion that the institute, being incorporated by royal charter for the 
objects which I have described, has a good title, acting both in thie 
interests of the profession and of the public, to enforce the prohibition. 

“The interest of the individual pursuers appears to me to be clear. 
They are patent agents practising in Glasgow, and have an interest to 
prevent illegal competition with them.” 

Lord Trayner alone of the Second Division accepted this opinion. 
Lord Young says he “should have great difficulty indeed in concurring 
with the views of the Lord Ordinary ;” and the Lord Justice-Clerk 
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says they “did not consider the question.” Now this may not amount 
even to an opinion adverse to the decision under discussion, but at least 
it shows the grave difficulty of holding that an institute or corporation 
has any title to sue for public or professional interests, apart from any 
patrimonial loss to itself. ‘The case for the pursuing societies of accountants 
on the question of loss was, that they might lose credit through the 
defenders with inferior qualifications being taken by the public for members 
of one or other of their societies. But it was virtually conceded from the 
bench that the pursuers could not interdict these same defenders from using 
the letters “C.A.” if their corporation obtained a charter, though mani- 
festly the loss to the pursuers would be precisely the same in that case. 
Obviously, then, the defenders’ alleged lack of professional qualification, 
and the danger of their being confounded with the pursuers would not be 
sufficient in themselves to entitle the pursuers to obtain an interdict. The 
additional fact necessary to the pursuers’ case is that the defenders, though 
supposed by the public to be so, are not in fact members of any chartered 
body. Now, we are familiar with the idea of fraud or deception on the 
part of the defender assisting the case for the pursuer on the merits, but it 
seems an extension of this idea to hold that, apart from the case of repara- 
tion or rights arising from injury, the defenders’ fraud or deception will 
give a good title to sue to a pursuer who otherwise has none. For example, 
one who claimed an exclusive use of such a trade name as ‘“‘ Burton Ale” 
might prove with advantage to his own case on the merits that a defender 
whom he sought to interdict from using that name really made his ale 
elsewhere than at Burton; but any such averment would be totally 
irrelevant on the question of the pursuers’ title to sue. Further, if the 
pursuer once prove his exclusive right to a trade name, he can interdict 
from using it even those whose goods it describes with equal accuracy, as in 
the “Glenfield Starch” case (Wotherspoon v. Currie, L.R. 5 H.L. 508). 
It would seem, therefore, that unless the pursuers had a good title to 
interdict members of all other chartered bodies from using their profes- 
sional designation, they would have no title to interdict any one. And 
indeed the Lord Advocate, for the pursuers, put his case in the argument 
before the Lord Ordinary as high as that, giving as a reason why the first 
of the pursuing societies did not interdict those latter in date, that at that 
time they had not sufficient user. 

Again, it seems clear that while the Edinburgh chartered accountants 
use the letters ‘‘C.A.” to signify their membership of the Edinburgh 
Society, the Glasgow chartered accountants use the same letters to signify 
their membership of the Glasgow Society, and the Aberdeen chartered 
accountants their membership of the Aberdeen Society. In other words, 
each set of pursuers uses the letters in a different signification ; and if so, 
can they by combining obtain a good title to interdict the defenders from 


using the letters in yet another sense? Would it not rather be essential 
to their argument that the letters hitherto had had but one meaning ? 
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If these criticisms of the pursuing societies’ title be well founded, the 
individual pursuers stand in no better position. No attempt was made on 
the part of any of them to show that they had suffered any specific loss of 
business through the defenders’ competition, and the law will not take 
account of mere probabilities. It is well settled that an unsuccessful 
candidate for a bursary has no title to sue for damages on the ground that 
the successful candidate was ineligible (Martins v. MacDougall’s Trs., 
13 R. 274; MDonald v. M‘Coll, 17 R. 951). It seems to follow that an 
unsuccessful candidate for business would have no title to sue a more 
successful competitor, unless he alleged misrepresentation of himself, and 
not merely a claim by the defender of a status which he had not. 


Joun H, Tarr 
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LEGENDS OF LEADING CASES. 


THE MACKENZIE CASE. 
I. 


Oscoop MACKENZIE a-courting would go, 
Heigho ! 
Young men do so, 
Whether his mother would let him or no: 
And it’s O, but the dowager looked right glum, 
She’s got Master Osgood well under her thumb ; 
Should he go or come 
Without asking his “ mum ”— 
There ’ll be ructions which you might consider as rum. 


II. 


To the county of Ross, 
Came the fair Minna Moss, 
The sweetest young moss-rose you ere came across, 
And Osgood’s heart was an absolute loss— 
Clean derelict, 
Although brought up so strict, 
The arrows of Cupid his bosom had pricked 
(And, whisper it low, 
Young Osgood doth know 
That Minna has some twenty thousand or so). 
So his suit he did press, 
With clasp and caress, 
And many professions of deep tenderness, 
Till the fair Minna Moss was induced to say “ yes.” 
But smit with a fear, 
That their life might be queer, 
In her fiance’s ear, she murmured “ my dear ! 
If I wed you the dowager mustn’t stop here.” 
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111. 
Then out spoke that dowager, wrinkled and grey, 
“T’m going away— 
Not one single day, 
In the young people’s home, do I purpose to stay ; 
I beg you to note it ”— 
On paper she wrote it, 
And she said it, as plain as a body could speak ; 
But she said it, I fear, with her tongue in her check : 
For Minna and Osgood scarce were wed, 
And not long had the honeymoon been fled, 
When they saw at the door the dowager’s head, 
With boxes a score, 
And trunks galore ; 
And they ’ve got to endure it, say what they may, 
For it’s plain the old lady has come to stay. 
She had promised she wouldn’t, but then ’twas absurd, 
So she said, to suppose she would keep to her word. 


IV. 
O, the dowager’s crusty, and crabbed, and cross, 
And she loathes all the kin of the fair Minna Moss ; 
She is ready to “ boss” 
All the county of Ross ; 
And for other folks’ feelings she don’t care a toss. 
O, that dowager gaunt and grim, 
Osgood bowed to her slightest whim : 
He may love his young wife, 
But the whole of his life 
That masterful matron managed hin ; 
And everyone saw, 
With pity and awe, 
How poor little Minna was under the claw 
Of a most reprehensible mother-in-law. 


v. 
Osgood and Minna a-visiting went ; 
In the calm, bright days, ere the autumn was spent : 
For a fortnight or more, 
They stayed at Braemore, 
A place where young Osgood had oft been before. 
But they had to pack 
Up their goods in a crack, 


Though the lift grew dark, and the clouds rolled black— 


For the dowager ordered Osgood back. 
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Vi. 


Alas ! for fair Minna—the wind blew cold, 

The lightning flashed, and the thunder rolled. 
Deep was the mud, 
The rivers in flood, 

And the roads impassable, so they were told 
In a farm-cart—Good Jack ! 
Up a rough hill-track, 

With the luggage piled in a tottery stack, 

And poor little Minna must walk beside, 

A pitiful plight for a three months’ bride, 
’*Mid the elements’ din, 
Drenched to the skin ; 

But Master Osgood don’t care a pin, 
The word hath been said 
And, alive or dead, 

They must reach Inverewe ere the night close black, 

For why !—the dowager ordered him back. 


VI. 


Quoth Osgood, “ My wife 

Is the bane of my life, 
And that is the cause of this trouble and strife. 
For, you know, I’m a very superior man, 
Built on the old Calvinistical plan ; 

And grace upstored 

On me is outpoured, 
I’m a chosen vessel before the Lord ; 

I stand for a sign, 

And brightly shine 
Before the Auld Kirk, an example fine : 


But that Saxon, Prelatical, wife of mine | 
For holy example in nowise cares— 3 
In a godless tea-gown she comes downstairs— E 


And kneels on the chairs, 
When I read prayers ; 
Or flippantly out of the window stares. 
At dinner besides, with a smile on her face, 
She shakes out her napkin when I say grace ; 
And what is worse, 
She don’t care a curse, 
Though I go to visit my elderly nurse.” 
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THE MACKENZIE 
Quoth the dowager, ‘ Keep it up, my son, 
When the web is spun, 
And the game is done, 
And Minna’s fortune for us is won, 
The Clan Mackenzie will see some fun. 
She’s obstinate still, but don’t you fret, 
We'll put the screw on tighter yet ; 
As soon as may be 
We'll bag her baby, 
And that will bring her to book—you bet.” 


VIII. 


So, early one morn, as the baby lay 
Beside its mother in peaceful play ; 
Those precious two, 
They raised a stew, 
And, Lord! what a riot and hullabaloo ; 
For the dowager, and Osgood too, 
One on each side, 
Seized her, and tried 
All they knew 
That deed to do, 
And pinched poor Minna black and blue ; 
And succeeded, at last, I grieve to say, 
For they managed to carry the baby away. 


Ix, 


Now, a lady gets wild 
If you steal her child, 
And Minna became most uncommonly “ riled.” 
Such treatment would rouse 
The poorest church-mouse, 
So she picked up her bag, and walked out of the house. 


§ * * * * 


And, some time after, the Second Division 
Heard all the arguments put with precision ; 
And gravely and solemnly gave their decision— 
Without a doubt, and plain as could be, 
Gave Minna her baby’s custody. 

So it was plain 





The dowager’s reign 
Now, at last, was upon the wane, 
And Minna had got her baby again. 
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When many a year was come and fled, 

And Minna’s parents both were dead, 

Osgood matured a plan in his head, 

And unto himself he softly said ; 

“ My wife has deserted me many a year, 

sy the old Scottish law she is bound to ‘adhere,’ 
So I calculate now that her hand I can force 

By raising an action to crave divorce ; 
And so her fortune I'll calmly bag, 
And, as though she were dead, I'll collar the ‘swag. 


>”) 


* * * * 


But the Court they turned him inside out, 
And sent him away to the right-about. 

No doubt, a reason good they saw 

For Minna’s flight from the angry claw 

Of that grimmest of grim old mothers-in-law. 


J. W. Bropir-INnes 
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